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THE LEGAL EXPERIENCE OF AIRPORTS 


By Cuartrs S. RuyNe* 


Airports today are found necessary to the very existence of 
our nation from the viewpoint of national defense. Airports are 
also a vital and all important link in our transportation system. 
The days of landing in cow pastures and hayfields are past and today 
our great airports are business enterprises of ranking importance. 
The need for larger and better airports and immediate improve- 
ment of those now in use is an accepted fact. It is well, therefore, 
to pause now and examine the legal rights and duties arising out 
of acquisition and operation of airports in order that past mistakes 
may be avoided and favorable experience may be recalled and taken 
advantage of. 

Most of the airports in this country are municipally owned and 
operated.t This fact of municipal ownership as contrasted with 
private ownership has caused various legal problems peculiar to 
municipal ownership. The legal experience of both private and 
publicly owned airports is reviewed herein. The plan of this review 
is to follow this legal experience from acquisition of the airport 
through everyday operation and finally to consider the increasingly 
important problem raised by the necessity of protecting airport 
approaches from obstructions while at the same time giving proper 
consideration to the rights of those owning property adjoining air- 
ports. 

ACQUISITION OF AIRPORTS 


A. Privately Owned Airports 
In the case of privately owned airports the only legal problem 





* Member of the District of Columbia Bar; Author, Civil Aeronautics Act 
Annotated (1939); Attorney for National Institute of Municipal Law Officers. 
s of August 1, 1940, there were 646 municipal, 495 commercial, 282 
CAA "intermediate 653 auxiliary, 20 Navy, 58 Army, and 191 miscellaneous 
government, private and state airports or a total of 2,345. 1 Civil Aeronautics 
Journal 394 (Aug. 1, 1940). 
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relating to acquisition which has reached the courts is that of the 
right of a private corporation to use the power of eminent domain 
to acquire land for airport purposes. Acting under specific Florida 
statutory authority, Pan American Airways brought proceedings to 
condemn certain private property to be used as an air terminal.? The 
Supreme Court of Florida held that the power of eminent domain 
may properly be granted to private corporations for a public use, 
and that the use in this case was public. Hence the court affirmed 
the judgment of the lower tribunal in favor of Pan American. As 
the analogy here is to cases involving railroads, power companies 
and other public utilities which have long been given the power of 
eminent domain to acquire needed rights-of-way, obviously the case 
is correctly decided.® 


B. Publicly Owned Airports 


Most of the publicly owned airports belong to cities. State and 
county ownership exists only in a few instances.* Airports can be 
acquired by these public bodies by purchase, lease from private 
owners, condemnation under the power of eminent domain, and in 
rare instances by gift or dedication. Under all state constitutions, 
as interpreted by many court decisions, cities and other public bodies 
can only expend public funds for a “public purpose”. This limita- 
tion on the spending of public funds is conceded by all to be a proper 
one to prevent use of public funds for private gain. When public 
bodies began to spend money for airports a question was imme- 
diately raised as to whether such an expenditure was for a “public 
purpose”. To the credit of our courts it can be said that, with one 
recent solitary exception, the courts in every reported case have 
recognized the importance of airports to the public and have held 
expenditures for airports to be for a public purpose. The excep- 
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137 Fi. “sus 188 So. 830 (1939), noted (1940) 11 Air Law R 92. 

3. See Huzer, "ig: {Transport Companies and The Right - Eminent Domain, 
6 Air Law Rev. 302 935). Compare pe te Electric Co. * ree. 339 
Ill, 212, 171 N. E. iss (1930), noted (1933) 4 JOURNAL OF AIR LAW 111, 


ee supra note 
5. Parker v. City a Little hock 189 Ark. 830, 75 S. (2d) 243 (1934); 
Krenwinkle v. Los Angeles, 4 Cal. (2d a) 611, 51 Pac. (24) i098 (1935) ; Somer v. 
Glynn County, 179 Ga. 768, 77 S. E. 723 (1934). In Wichita v. Cla oe 
100, 263 P, 12 (1928), noted (1928) 12 Minn. L. Rev. 549, noted “tRbis)” 
L. Rev. 1004, the court said: “The possession of the airport b th Y m ae ae 
is essential if it desires opportunities for increased prosperity to be secured 
through air commerce”; Douty v. Mayor and City Council of Baltimore, 155 Md. 
25, 141 A. 499 Ca538) : Dusare v. St. Louis, 321 Mo. 514, 11 S. W. (2d) 1045 
b. 


. We a n eb. 
Hesse v. Rath, 230 N. Y. S. 676 (1928) affirmed 


- q19 : 
in 349 N. Y¥. 436, 164 N. E. 342 (1928 In re Ai rt of the City of we 234 
Ms Se 668 (N. Y¥. Sup. Ct. Oneida ounty 1929 Hile v. Cleveland, 26 Ohio 
Ay p. 265, 160 N. EB. 241 (1927); ; State ex rel. Chandi ler v. Jackson, 121 Ohio St. 
6, 167 N. E. 396 (1930); City of Ardmore v. Excise Board, 155 Okla. 126, 























THE LEGAL EXPERIENCE OF AIRPORTS 299 
tional case arose in South Carolina last year and held that a county 
could not impose a tax to pay bonds issued for the purpose of 
improving and extending the Spartanburg municipal airport located 
in the county as improving a municipal airport within the county 
is not an “ordinary county purpose’.® It must be conceded that 
expenditure of public funds for airport acquisition and mainte- 
nance is a “public purpose” for the isolated South Carolina case 
is too poorly reasoned to attract more than cursory notice. 


Twelve years ago the late Mr. Justice Cardozo in his classic 
opinion in the case of Hesse v. Rath? made this oft quoted state- 
ment: 


“We think the purpose to be served is both public and 
municipal. A city acts for city purposes when it builds a dock 
or bridge or a street or a subway. Its purpose is no different 
when it builds an airport. Aviation today is an established 
method of transportation. The future, even the near future, 
will make it still more general. The city that is without the 
foresight to build ports for the new traffic, may soon be left 
behind in the race for competition. Chalcedon was called the 
City of the Blind, because its founders rejected the nobler 
site of Byzantium. The need for vision of the future, in the 
governments of cities, has not lessened with the years. The 
dweller within the gates even more than the stranger from 
afar, will pay the price of blindness.” 


A recent case upheld the power of the City of Denver to issue 
bonds to raise funds for the purchase of land to be given to the 
Federal qeverncnent for a bombing school, thus extending the “pub- 
lic purpose” to a new situation. In Arkansas the action of two 
cities in jointly purchasing an airport has been upheld.® 


Use of the power of eminent domain by the Rhode Island 
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by the city open to the ‘use of all airplanes is for the benefit of the city as a 
community, and not of any particular individuals —— aw is therefore a public 
enterprise’. Reinhardt v. MacGufiie, (Pa. Ct. Com. Ple May 2, 1933), noted 
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(1930) noted (1931) 2 JOURNAL OF AIR LAW 94: and State ex rel. City of 
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Airport Commission,!° the City of Spokane,!! the City of Utica,!? 
and Allegheny County, Pennsylvania!® to acquire land for airports 
has been sustained. A very interesting case recently arose before 
the Kansas Supreme Court involving the value which should be 
placed upon a private airport which the City of Topeka sought 
to acquire in eminent domain proceedings.14 The question was, 
whether the owner should receive the value of the airport as an 
airport—its present use—or its use as potato land—a past use. 
As an airport the land had little value while its value as potato 
land was much higher. In cases where the question has been 
raised, either express or implied power has been found authorizing 
the acquisition of airports outside the city limits.1° It has also 
been held that having acquired an airport dedicated to public use 
the City of Beaumont could not sell the airport to an oil drilling 
company so as to destroy the airport use.4® Two North Carolina 
cases have held that while cities in that State may purchase airports 
they cannot, without express electoral authority, spend money to 
erect hangars on the airport.1* Closing of public roadways in order 
to have the property to increase the size of airports has been sus- 
tained.18 


C. Lease Agreements 
Cities have found it desirable to lease airports and such leases 
have been sustained as for a public purpose.!® In one case the 
court refused to hold that the City of Toledo had impliedly, though 
not expressly, renewed its lease of a privately owned airport.?° 
Cities have also found it desirable to rid themselves of the 
burden of operating a city owned airport and have leased their 





0. State Airport Commission v. May, supra note 5. 
1. City of Spokane v. Williams, supra aoe 

2. In re Airport of City of Utica, supra note 5. 

3. Lutz v. County of Allegheny, 302 Pa. 488. 153 A. 903 (1930). 

14. Pugh v. Topeka, 151 Kan. 862, 99 P. (2d) $62 (1940), see digest of 
proceedings in lower court and discussion of the valuation problems b “— 
Attorney Mark L. Bennett, Municipalities and the Law in Action For 1939, 
281-287. The court in the decision cited sent the case back to the lower court = 
a proc edural point and did not decide the important valeeen questions, 

15. State ex rel. Walla Walla v. Clausen, Hile Cleveland, cited supra 
note 5 and Sing v. Charlotte, 213 N. C. 60, 195 S. E. 371 (198) 4 compare the 
case of Peo ope ex rel. City of Watertown v. "Gilmore, 2N. Y. S. (2d) 388 (1938), 
noted (1938) 9 Air Law Rev. 296 where the city was Rid ‘subject to real estate 
tax on its airport located outside of its corporate limits. This decision is based 
upon the peculiar and unusual statute involved, because municipal airports as 
property of the public are exempt from taxation. See for example Ky. Laws 

“J, . “é 


16. Moore v. Gordon, 122 S. W. (2d) 239 (Tex. Civ. App. 1938). 

17. Sing v. City of Charlotte, supra note 15, and Goswick v. City of Dur- 
ham, 211 N. C. 689, 191 S. FE. 728 (1936). Compare: Rehurek v. City of Rapid 
City, 65 S, D. 542 275 N. W. 859 (1937). 

18. Clayton & Lambert Mfg. Co. v. City of Detroit, 34 F. (2d) 303 (U. 

D, Ct. a, aps) ; Kremer v. New York Air Terminals, I Tas App. Div. 196, 
256 N. 490, affirmed 260 N. Y. 552, 184 N. E. 88 ret 

19. yee h - v. City of Los Angeles, supra note 5° City of Ardmore v. 
Excise Board of Carter County, supra ae 5. 
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airports to private operators. In Kansas it was held that a city 
could not lease its airport to a private operator without express 
statutory authority,2! and the Kansas legislature immediately gave 
such sanction.*? Jersey City was held to have power to lease its 
airport to a private person without allowing the public to bid for 
such lease.28 Hangars erected on airports by lessees are trade 
fixtures belonging to the lessee in the absence of any special con- 
tract allowing them to become permanent fixtures.?4 In real prop- 
erty law permanent fixtures to the land become a part of the prop- 
erty of the lessor-owner of the land. 

In entering into lease agreements cities should bear in mind 
the provision of Section 303 of the Civil Aeronautics Act of 1938 
that : 

“There shall be no exclusive right for the use of any 
landing area or air navigation facility upon which Federal 
funds have been expended.” 


In other words cities and the private lessee should see to it that 
the lease agreement does not grant any one person exclusive use of 
the airport to the exclusion of the general public in order that 
Federal funds for the development of the airport may be obtained, 
if available.?5 


OPERATION OF AIRPORTS 


A. Regulations as to Use 


Airports as public utilities*® are subject to such reasonable 
regulations as the particular public agency having jurisdiction to 
issue regulations for airports may prescribe. Jurisdiction to pro- 
mulgate such regulations may be vested in a city, county or the 
state. Both privately owned airports and publicly owned airports 
are subject to reasonable regulations designed to protect the public 
and users of the airport. 

The ordinary ordinances or laws of the city or county in which 
the airport is located apply as to minor breaches of the peace on 





21. Mitchell v. City of Coffeyville, 127 Kan. 663, 274 P. 258 (1929). 
22. Concordia Arrow Flying Service v. City of Concordia, Kan. 247, 
289 P. 955 (1930), noted (1931) 2 JOURNAL OF “A AIR LA 
23. Stern v. Mayor and Alderman of Jersey City, 8 NY Z , = 307, 150 
A. 9 (1930), noted (1931) 2 JOURNAL OF AIR LAW 105. 
Lamson v. Southern Fire Insurance Co., 137 Kan. 591, P P. (2d) 387 
(1988) ; ; United States v. Sweney 8 U. S. Law Week 111 (U.’S. D. Ct. Penn. 


19 A 
* 5. McIntire and Rhyne, Airports and Airplanes and The Legal Problems 
They Create for Cities Report No. 42, National Institute of Municipal Law 
Officers, at pp. 2-4. In addition one interested in this question should contact 
the Airport Section, Civil Aeronautics Authority, for changes in interpretations 
of this section of the Act 
Chandler v. Sam and Lincoln v. Johnson, both supra note 5; Fixel, 
The me. of Airports, 1 JOURNAL OF AIR LAW 483 (1930). 
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the airport and graver offenses are covered by the usual state laws 
of general application. The usual local regulations are those con- 
cerning landing, taking off, taxiing, parking, mooring, flight restric- 
tions, lighting, fire regulations, starting of engines of aircraft,?7 
fees for use of the airport and its facilities,?* and concession agree- 
ments of various kinds for use of various airport facilities.2® While 
it is legally possible to regulate by ordinance or statute the charges 
made by all publicly used though privately owned airports, the 
charges made so far are so reasonable that such action has not 
become necessary.° Undoubtedly, with the use of airports increas- 
ing all the time, it will soon be both necessary and desirable for 
the proper public agency to fix such charges for all airports. There 
may be some dispute as to whether cities which are served or own 
the airport, State Commissions or some Federal agency should fix 
the airport charges.$! 

The court cases involving airport regulations have sustained 
the power of cities to promulgate and enforce such regulations. 
A case®? involving the City of Spokane airport states in part: 


“Patrons of the field, whether they be owners of property 
abutting upon it or not, have no right in making use of the 
field to enter it with their ships except at places and in the 
manner provided by the rules and regulations of the city or 
its managers and agents in control of the field, which regula- 
tions may be changed from time to time as necessity and safety 
may require.” 


Chattanooga, Tennessee, has been held to possess implied 
extra-territorial power to promulgate and enforce regulations for 
the use of the city owned airport. A flyer was arrested, convicted and 





27. Failure to use the starting blocks required by regulations constitutes 

negligence. Interstate Airlines, Inc. v. Arnold, 127 Neb. 665, 256 N. W. 6513 
(1934). 
28. See for example ordinances of the City of Atlanta, Georgia, and of the 
Port of Oakland, California, set forth in full in the Report No. 42, cited supra 
note 25, at pp. 34-33. A lien for charges in storing an airplane has been held 
superior to a lien for labor and materials. United States v. Curtis Robin Air- 
plane No. N. C. 75-A, 1933 U. S. Av. R. 164 (U. S. D. Ct. Fla. 1933). 

29. ‘See Schmehl, Airport Concession Agreements, Municipalities and the 
Law_in Action For 1939, pp. 217-220 discussing the experience of the City of 
Reading, Penna., and 5 Municipal Law Journal 35 for a review of the expe- 
rience of the City of San Antonio, Texas. Those contracting with cities for air- 
port facility use must do so at their peril and if statutory, charter or ordinance 
provisions are not complied with the private party to the agreement cannot 
enforce it. Standard Oil Co. of N. J. v. City of Newark, 127 N. J. Eq. 106, 
11 A. (2d) 119 (1940). 

30. See cases supra note 26. 

31. See Rhyne, Civil Aeronautics Act Annotated (1939) at pp. 66-70 where 
the possible extent ‘and constitutionality of Federal control over all phases of 
aeronautics is considered. See _—_ Wille brandt, —— Control of Air Com- 
merce, (1940) 11 JOURNAL OF AIR LAW 204 (1940). It has been suggested 
that the Federal government assume control over at regulations of local air- 
ports by an unusual and extraordinary use of its treaty making power uns. 
the theory of the case of Holland v. Missouri, 252 U. S. 416, 40 Sup. Ct. 382 
60 L. ed. 641 (1920), Grover, supra note 5. 

32. City of Spokane v. Williams, supra note 5 at p. 261. 
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fined for violating the Chattanooga regulations. The City of 
Long Beach, California, was held to have the same power with 
reference to an airport lying partly within and partly without that 
city’s corporate limits.84 The City of New York’s regulation of 
airplanes towing banners over the city itself was held a proper exer- 
cise of the police power even when exercised to the extent of pro- 
hibiting the towing of such banners.*® This case indicates that any 
local regulation which, under local conditions, is reasonable and 
necessary for the protection of the health, safety or general wel- 
fare of the public, will be held valid. In a damage suit, violation 
of a City of Atlanta ordinance regulation as to securing of air- 
planes, or having someone at the controls, before starting the 
motor, was held negligence per se.°* 


While a state may prescribe air traffic rules’? for interstate 
traffic, a statute which fixes no criterion to be adhered to by the 
State Aviation Commission in establishing uniform regulations for 
airports is void as it violates the fundamental principle of constitu- 
tional law that an uncontrolled statutory delegation of legislative 
power is void.3§ 


There are some regulations peculiar to each airport which the 
private operator or city operator should promulgate so as to avoid 
the tort liability considered in the next section herein. These regu- 
lations cover hanging of red lanterns on obstructions or at defects 
making runways dangerous or unusable and all other regulations of 
a safety nature designed to prevent damage to persons or property 
at the airport. 


B. Damage Claims for Negligent Injury 


The general rule is that the operator of an airport and his 
employees must exercise ordinary care as to persons and property 
on the airport or respond in damages for all injury resulting from 





33. Silverman v. Me a 7 Tenn. 642, 57 S. W. (2d) 552 Yada 
noted (1933) 4 JOURNAL OF AIR LAW 427, and 4 Air Law Rev. 20 

34. Ebrite v. Crawford, 215 Cal gS 12 P. (2d) 937 1932), 

36. S. S. Pike v. City of New York, 169 Misc. 109, 6 % oe (2d) 957 
(Sup. Ct. N. Y. Queens Co., 1938), noted (1938) 9 Air Law ay. 

36. T. & T. Flying Service Inc. v. Adamson, 47 Ga. ae 108; 169 S. E. 
851 (1933), noted (1934) JOURNAL OF AIR LAW In the case of 
Ebrite v. Crawford, supra A. 34, it was held that an ouiieume of the City 
of Long Beach could lay down a standard of care required of those using the 
airport, but mere violation of the ordinance did not charge a defendant with 
civil liability for an accident in a case where the accident could have been 
caused in part by the contributory negligence of the plaintiff. 

37. Parker v. Granger, 4 Cal. a 668, 52 P. (2d) 226 (1935), Appeal 
dismissed 298 U. S. 644, 56 Sup. Ct. 958, 80 L. ed. 1375 (1936). 

38. State v. Larson, 10 N. J. Misc, 384, 160 A. 556 (1932). See also on 
uncontrolled discretion: Schechter Corp. v. United States, 295 U. S. 495, 55 Sup. 
Ct. 837, 79 L. ed. 1570 (1935). 
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lack of such care.8* In Georgia*® and in Tennessee*! cities have 
been held not liable for damages caused by negligence of city em- 
ployees on the theory that the city in operating the airport is 
engaged in a governmental rather than a proprietary function. In 
other cases involving cities the courts of Texas,‘? California,** 
Oregon,4# Oklahoma,** Michigan.** and Alabama‘? have held that 
in the operation of an airport cities are engaged in a proprietary 
function and are subject to the same liabilities as a private air- 
port operator. 

A discussion of governmental and proprietary functions of 
cities would serve no useful purpose here. The cases holding that 
an airport is just like a street railway or other public utility oper- 
ated by cities so the city is liable in damages for failure of its agents 
to use ordinary care in operating the city airport are in the ma- 
jority.*8 

While the operator of the airport must exercise ordinary care, 
so also must the person using the airport. One injured at an air- 
port as a result of his own negligence cannot recover damages from 
the airport operator even though the operator is also negligent.*® 
Recovery against the negligent operator is also barred where the 
negligence of the person injured contributed in some way to the 
injury.°° 

Attempts to define ordinary care are not very useful because 
the definition of ‘ordinary care” depends upon the facts of each 
individual case. A review of the reported cases is useful as an 





See cases cited infra_notes 42-47; Logan, The Liability of Airport 
Proprietors (1930) 1 JOURNAL OF AIR LAW 263. 

40. Mayor, ete., City of Savannah v. Lyons, 54 Ga. App. 661, 189 S. E. 63 
(1936), noted (1937) 8 JOURNAL OF AIR LAW 169. Compare Morrison v. 
MacLaren et al, 160 Wis. 621, 152 N. W. 475 (1915) holding that one injured 
by an airplane exhibition at a’ State fair could not recover against the members 
of the board which sponsored the fair and the exnibition as operation of the 
fair was a governmental function of the State. 

. Stocker v. City of Nashville, 174 Tenn. 483, 126 S. W. (2d) 339 (1939), 
noted (1939) 10 JOURNAL OF AIR LAW 422 

42. Christopher v. City of El Paso, 98 S. Ww. (2d) 394 (Tex. Civ. App. 


1936). 
43. Pignet v City of Santa Monica, 29 Cal. App. (2d) a, BM P. (2d) 
166 (1938), noted (1939) 10 JOURNAL OF AIR LAW 433; v. City 


of Oakland, 110 Cal. App. 715, 295 F. 59 (1930), noted (isan) T SOURNAL 
OF rhe LAW 436. 

4. Mollencop v. City of Salem, ng Ore. 137, 8 P. (2d) 783 (1932), noted 
(1932) 3 JOURNAL OF AIR LAW 46 

45. City of Blackwell v. Lee, 178 Okla. 338, 62 P. (2d) 1219 (1936). 

46. Godfrey v. City of Flint, 284 Mich. 291, 279 N. W. 516 (1938), noted 
ate 10 JOURNAL OF AIR LAW 434. 

7. City of Mobile v. Lartigue, 23 Ala. App. 479, 127 So. 257 (1930). 

48: See cases supra notes 42-47. For example, in Coleman v. City of 
Oakland, supra note 43 at p. 720 the court said: ‘We have no hesitancy in 
deciding that in the conduct of an airport the municipality is acting in a pro- 
prietary capacity. An rng he falls naturally into the same classification as 
public utilities as electric light, gas, water, and ——— systems, which 
are or classed as proprietary. Its nearest analogy is perhaps found in 
docks and wharves.’ 

49. See cases infra 63-72 

50. Ibid. 
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indication of the kind of care expected of airport operators and 


their employees. 


1. Cases Holding Operator Liable 

In Michigan®! and Oklahoma*” owners of airplanes destroyed 
by fires caused by negligence of the airport operator’s employees 
were held to have a right to recover the value of the airplanes so 
destroyed. Where the City of Santa Monica knew that automobiles 
frequently drove onto the city’s airport runways, yet erected no 
fences or other devices to prevent this danger to airplanes, the city 
was held liable for damages caused to an airplane which struck 
an automobile then on the airport runway.®* The court declared 
that the city could have reasonably anticipated and avoided the 
accident. The City of Oakland was held liable for damages caused 
by the negligent operation of a city truck being used to improve 
the airport.** In Toledo, when an airport employee, while making 
an unauthorized flight in an airplane stored in the airport hangar, 
crashed the airplane, the airport operator was held liable to the 
owner of the airplane for the damage so caused.*® An English 
case held an airport operator liable for damages to an airplane 
where the operator’s employees moved the airplane out of a hangar, 
in order to remove another airplane, and a fierce gust of wind turned 
the airplane over, damaging it in various places.5® The Court held 
that in view of the prevailing weather conditions, the employees 
should have anticipated the danger to the airplane. The Court also 
held that absence of any agreement to pay hangar rental for the 
space used by the airplane did not relieve the operator from liability 
in this case. In California, a twelve year old boy entered the Santa 
Rosa municipal airport at night to receive newspapers delivered 
by airplane and was injured when struck by the revolving pro- 
peller of the airplane (the engine had been cut off but the pro- 
peller had not stopped revolving).** At the time of the accident, 
the airport was without attendants, warning signs or barriers to 
prevent free access to the flying field. The court affirmed a judg- 
ment for the boy on the ground that the airport operator was negli- 





1. Godfrey v. City of Flint, supra note 46. 
2. City of Blackwell v. Lee, supra note 45. 
>. Pignet v. City of Santa Monica, supra note 43; compare Brickhead 
ltimore Air Terminals, Inc., infra note 
4. Coleman v. City of Oakland, supra note 43. 
5. Ogden v. Transcontinental Airport of Toledo, Inc., 39 Ohio App. 301, 
177 N. BE. 526 (1921). Second Appeal, Transcontinental Airport v. Ogden, 41 
Ohio App. 2035, 180 N. I. 737 (1932). 

56. F. Hills & Sons, Ltd. v. British Airways, Ltd., 1936 U. S. Av. R. 351 
(Kings Bench Div., July 23, 1936), noted (1937) 8 JOURNAL OF AIR LAW 
128 
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” 8, Strong v. Chronicle Pub. Co. et al, 39 Cal. App. (2d) 335, 93 P. (2d) 
649 (1939), noted (1940) 11 Air Law Rev. 73. Compare Spartan Aircraft Co. v. 


Jamison, infra note 64 
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gent, even though the airport operator proved that the airport 
was being operated in the same way as other airports of its class 
(“rated B-4-X” by the United States Department of Commerce). 
In another English case, damages were awarded the owner of an 
airplane which crashed through a covering over a concealed stream 
which ran through the middle of the airport, as the airport oper- 
ator should have known of the danger and corrected it.5* In Oregon 
it was held to be a question for the jury as to whether the City of 
Salem exercised ordinary care in allowing a wire to be erected at 
the border of the airport over which one Mollencop tripped and 
was injured. If the city did not exercise such care it was liable 
to respond in damages for the injuries so caused.5® So too in Mary- 
land where a boy was killed while riding a bicycle across an airport 
the Court of Appeals held that the case should be submitted to a 
jury to determine whether the airport lessee exercised ordinary 
care in failing to warn the boy of the danger before he was hit.®° 
The facts show that an air show was in progress and the boy was 
riding his bicycle on an old road which crossed the airport, which 
road had not been closed off by the airport lessee, nor had warning 
signs or guards been posted to warn the boy to keep off the airport. 
Where the city drained water from its airport onto land of an 
adjoining landowner it was held liable, in an Alabama case, for 
the damages so caused.6! Employees of airports have been held 
entitled to the benefits of Workmen’s Compensation Laws and 
the operator of the airport is therefore subject to the liabilities pro- 
vided under the laws of the state in which the airport is operated.®” 

From these cases it can be concluded that an airport operator 
has been required to respond in damages to an injured party where 
the injury resulted from (a) negligent operation by the operator 
himself or his employee acting in the scope of his employment 
(b) failure to anticipate and avoid a foreseeable risk or danger 
(c) failure to discharge a non-delegable duty to keep the prem- 
ises free from dangerous conditions or (4) failure to properly dis- 
charge the duty of a bailee in caring for a plane stored in the 
custody of the airport. 





58. iapentel Airways v. National Flying Services, 1933 U. S. Av. R. 50, 
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59. eee v. City of Salem, ‘supra note 44. 

60. Brickhead v. Baltimore Air Terminals, Inc., t al, 171 Md. 178, 189 
Atl. 265 (1936) ; oars Burns v. Herman, 48 Colo. 389° 443 P. 310 (1910) hold- 
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Some cities, in order to protect themselves against tort liability 
in the operation of their airports, have either taken out insurance 
covering possible liability or have required lessees, and others using 
the airport to take out insurance protecting the city from such 
claims.® 


(2) Cases Holding Operator Not Liable 


An air school operating an airport was held not liable to a 
night watchman who ran out to an airplane to help put out a fire 
therein and ran into the airplane’s revolving propeller and was 
killed. The court found that the watchman’s own negligence 
contributed to his death as having been around airplanes so much 
the deceased knew that he must always look out for revolving pro- 
pellors. In Texas a statute exempting cities from liability for dam- 
ages caused by negligence of the city’s employees at city owned air- 
ports was held unconstitutional. The City of El Paso was held not 
liable to a spectator at an air show at the municipal airport as the 
city had leased the airport to a private operator who was the respon- 
sible party since no negligence on the part of the city was proved.® 
In Tennessee a statute similar to the one declared unconstitutional 
in Texas was upheld and a plaintiff who tripped over a wire at the 
border of the airport was denied damages for injuries suffered.®® 
In Georgia a defect in the roadway to the City of Savannah airport 
threw one Lyons off a motorcycle and injured him. The court denied 
his claim for damages on the theory that the city in operating the 
airport and the roadway was engaged in a governmental function 
from which no liability could arise.6* Where the pilot of plaintiff’s 
plane landed with the sun in his eyes and not being able to see struck 
a hay rake negligently left on the runway, the plaintiff could not 
recover for damages to the airplane as his pilot was contributorily 
negligent in landing when his vision was obscured.*® In New York, 
the pilot of an airplane while taxiing down the runway of an airport 
collided with a truck negligently on the runway and no recovery 
for damages to the airplane was allowed because the pilot should 





63. See outline of municipal experience with this question, Report No. 42, 
supra note 25, pp. 6-7; Flowers, Tort ne — Municipalities Owning Air- 
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oman 51988) 6 JOURNAL OF AIR LAW 282. 








308 JOURNAL OF AIR LAW AND COMMERCE 


have seen the truck if he had exercised ordinary care.®® An extreme 
case arose in New York where the owner of a house struck by a 
falling airplane joined the town of Hempstead as a defendant on 
the theory that the town by maintaining an airport nearby invited 
the airplane to invade the house. The court upon motion dismissed 
the case as to the town holding that no actionable negligence on the 
town’s part was stated.7° There is a case now pending in California 
wherein the City of San Francisco is joined as a defendant with an 
airline company in a suit for damages for the death of an airline 
passenger in a plane which fell into San Francisco Bay. The plain- 
tiff bases its claim to liability of the City on alleged failure of the 
City to provide adequate rescue facilities.71_ In Tennessee, a city 
was held not liable for damages caused by the negligence of an air- 
plane operating from the city airport where the pilot was not a city 
employee.*? 

In general these cases indicate that an airport owner will not 
be liable (a) if a party injured in connection with the operation of 
ais airport was contributorily negligent (b) if the airport is oper- 
ated by an independent contractor-lessee or operator and the owner 
being sued was not personally negligent and (c) where the operator 
is a city or other public body and the operation is classified as a gov- 
ernmental function (a debatable proposition in some jurisdictions 
and in others not a possible defense). 


C. Airport Nuisance Cases 


Several cases have arisen in which the owners of land adjeining 
airports have brought suit for injunctions charging that noise, dust. 
congregation or crowds, and apprehension of danger caused by the 
operation of the airport constitutes a nuisance.7* In one case the 
City of Los Angeles brought such a suit against a private airport, 
and was successful in having the operation of the airport enjoined 
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as a nuisance.** Some of the cases have proceeded on the theory of 
trespass and have coupled claims for damages with demands for 
injunctions. 

The earliest case arose in Massachusetts against a private oper- 
ator of an airport. The owner of an adjoining country estate sued 
alleging that the noise, congregation of crowds and general appre- 
hension of danger caused by the airport made use of the estate uncom- 
fortable and unbearable.7> An injunction on a nuisance per se theory 
was denied but the court held that flying at low altitudes over the 
adjoining property was a trespass. Shortly thereafter a Federal 
Court sitting in Ohio followed the same reasoning in finding a tres- 
pass is committed by low flying and in addition the Court granted 
an injunction on the nuisance theory.*® The Court indicated that 
use of the particular site was not shown to be indispensable and no 
impelling “public interest” required operation of this particular air- 
port. Again the suit had been brought by the owner of a country 
estate, and as an additional annoyance the owner had cited bright 
illumination of the field at night. The owner also proved a property 
depreciation of $65,000 caused by the establishment of the airport. 
These decisions were followed by a Pennsylvania case enjoining use 
of an airport as a nuisance and source of continued trespass to an 
adjoining landowner and holding the airport operator responsible for 
the objectionable acts of others using the field.77 The Georgia court 
refused to enjoin operation of the Atlanta city-owned and operated 
airport as a nuisance but stated that the plaintiff might recover 
damages actually caused by the operation of the airport.78 The court 
cited the public interest in and indispensable need for airplanes and 
airports and held that one seeking to enjoin operation of an airport 
as a nuisance must plead specifically the facts showing the nuisance 
as an airport is not a nuisance per se. In California, the court dis- 
missed a suit for an injunction and $100,000 in damages against 
the city of Santa Monica growing out of operation of the city air- 
port by the city’s lessee. The court held that the city could not be 
held responsible for the alleged acts of the lessor as such acts could 





74. People v. Dycer Flying Service, Inc., 1939 U. S. Av. R. 21 (Superios 
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not reasonably have been anticipated at the time the lease was signed.”® 
A suit for $90,000 against the Burbank Airport and airlines using 
it was dismissed on the ground that flights over the plaintiff’s adjoin- 
ing land at from 5 to 175 feet in height is not a trespass but is lawful 
unless actual damage to the land is proved.®® 

It is clear from the cases that an airport is not a nuisance per 
se but may become a nuisance by the method of its operation. The 
public interest in continuance of the airport is a strong factor in all 
cases and the inconvenience to the individual seeking the injunction 
is weighed against this public interest. Each case has been decided 
upon its peculiar facts and the best conclusion that can be drawn is 
that an airport must be operated in such manner as to cause as little 
inconvenience as possible to adjoining property owners and if the 
annoyance and damage to the adjoining property owners is so great 
as to constitute an unbearable burden and nuisance the operation of 
the airport will be enjoined in cases where the public interest does 
not require its continued use. 


PROTECTION OF AIRPORT APPROACHES 


The protection of airport approaches offers one of the most 
pressing of current airport legal problems.§! With the increase in 
size of airplanes and the advent of instrument landing the need for 
either larger airports or removal of obstructions surrounding air- 
ports is growing all the time as the gliding angle in landing of larger 
planes and planes using instrument landing facilities is naturally 
longer. The problem of purchasing additional land to enlarge exist- 
ing airports raises almost insurmountable financial objections and 
the answer to the need for more space in which to land and take off 
from airports has been sought in the less costly use of the police 
power to control height of structure on property adjoining the air- 
port. In most instances airports have been located in sparsely settled 
surroundings and the growing importance of air travel or factors 
of city expansion have caused a movement to locate various busi- 
nesses and homes adjacent to the airport in recent years. 

Control of the height of structures adjacent to airports which 
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are erected out of “spite” has met with unanimous success and 
these cases are considered first herein. The more difficult problem 
of control of the height of adjacent structures by use of the police 
power or other methods is then considered. 


A. Spite Structures 


Several cases have arisen involving the right of the operator 
of an airport, either municipal or private, to enjoin the erection 
of structures on adjoining lands out of spite and malice on the part 
of the adjoining landowner. In most of these cases the adjoining 
landowner is attempting to force the operator of the airport to either 
lease or purchase his property and in all cases where actual malice 
and spite had been proved, courts have granted injunctions against 
the obstructions erected by the adjoining landowner insofar as they 
served no useful purpose other than to prevent or render dangerous 
the use of the airports.8? 

In the absence of height restrictions in zoning regulations, to 
be considered in the next section, there is no rule of law which pre- 
vents a landowner from building any structure upon his land to any 
height so long as such structures are for the reasonable use of his 
property.88 It has long been a rule of the common law that one 
cannot use his property as to injure his neighbors, and there are 
many cases restraining the erection of spite fences or requiring the 
one erecting such a fence to take it down.84 In one case, acting 
under statutory authority the Kentucky court granted damages for 
the erection of a spite fence.8> Statutes prohibiting spite structures 
or fences have been sustained as a proper exercise of the police 
power.®® 

A recent case decided by a Federal Court sitting in California 
held that poles erected on land adjoining the airport 20 feet high 
and connected by wire were erected out of spite and malice and 
were not intended to serve any useful purpose; hence the poles 
must be taken down by the landowner who erected them.®? In this 
case the landowner was trying to force the airport to lease or buy 
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his unused adjoining property after losing a suit for damages based 
upon low flights over the property by users of the airport.°* In 
Pennsylvania the owner of property adjoining an airport erected a 
“spite” tower 8 feet square and 154 feet high; this tower fell and 
he erected a new one 90 feet high which was burned down and suit 
was brought by the State, the owner of the airport, to enjoin erec- 
tion of any more such structures on the ground they were a nuis- 
ance.89 The court granted the injunction. In a similar case in Iowa 
a decision was entered restraining the adjoining landowner from 
erecting structures or growing trees over 25 feet in height as such 
erection or maintaining “would not constitute a proper use and enjoy- 
ment of the defendant's premises and would not be necessary for its 
enjoyment”’.®°° The landowner had planted fast growing trees expected 
to reach the height of 35 feet and higher so as to make it dangerous 
to use the airport. After the injunction limit of 25 feet was made, 
the landowner is reported to have erected a pole 24 feet 8 inches 
high topped by a fluttering red flag.®! 

A suit to enjoin New York City from planting trees along a 
newly opened street running parallel to plaintiff's airport was dis- 
missed on the ground that the airport operator had not proved the 
malice and spite which he had alleged motivated the city.°* The 
court further pointed out that the trees did not interfere with the 
operation of the airport as the plaintiff had claimed. 

One must conclude from these cases that proof of actual spite 
and malice must be made and if such proof is made the offending 
landowner must take down at his own expense the obstruction he 
has erected. 


B. Methods of Control of Height of Structures Adjoining Airports 


Ten possible ways of controlling the height of structures or 
trees which interfere with the use of airports have been suggested.®° 
These are: (1) Voluntary action by owners of property adjoining or 
near the airport, (2) Purchase of all land near the airport, (3) Pur- 
chase of airspace rights over the land near the airport, (4) Acquist- 
tion of the land near the airport by use of the power of eminent 
domain, (5) Acquisition of airspace rights over the land near the 
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airport by use of the power of eminent domain, (6) Police power 
condemnation of hazards dangerous to those using the airport, (7) 
Zoning regulations, (8) Use of Commerce Power by the Federal 
government, (9) Use of War Power by the Federal government, 
and (10) Use of the Postal Power by the Federal government. Of 
these methods those receiving the most serious consideration at the 
present time are the purchase or condemnation by eminent domain 
proceedings of airspace rights, zoning regulations, and use of the 
Commerce power by the Federal government. These methods are 
considered separately below. Voluntary action by adjoining land- 
owners has proved effective in Austin, Texas; Chicago, Illinois; 
Fresno, California; Richmond, Virginia and other cities,®* but such 
action is neither certain nor uniform. Purchase or condemnation by 
eminent domain proceedings of all land upon which hazards to the 
use of the airport may be erected is fiancially impossible in nearly 
all cases. Police power condemnation of hazards to the use of air- 
ports depends upon a finding of fact and conclusion of law that the 
particular hazard condemned is a public nuisance. In the spite and 
malice cases reviewed above,®® it is easy to find such a public nui- 
sance, but in the ordinary case, with spite and malice absent, courts 
are, and should be, reluctant to condemn structures under the police 
power, as the property owner receives no compensation and must 
take down the structure at his own expense. The drastic nature of 
the use of police power condemnation does not commend it except 
in cases where the motives of the one erecting the hazard can be 
questioned. Use of the War power by the Federal government to 
protect airport approaches as a part of the national defense program 
commends itself only in time of emergency and even then practical 
and financial difficulties are bound to arise®® in any attempt of the 
Federal government to police the nation’s airways im such a wide- 
spread fashion. While “all air routes which are now or hereafter 
may be in operation” are declared to be post roads, and criminal 
penalties are provided for wilful retarding of the carriage of mail,®7 
still it is believed that practical, legal and financial difficulties also 
make use of the Federal postal power to protect airport approaches 
an undesirable method.®® In cases like those involving spite struc- 
tures where there is a wilful act of retarding the mails, however, 
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prosecution of those erecting such structures under the statute just 
referred to may be both feasible and desirable. 


(1) Purchase or Condemnation of Airspace Rights Under Eminent 
Domain Power 


The purchase of an easement of way or airspace rights over 
land near airports is much less expensive than the purchase of the 
adjoining land itself, but the difficulty is in arriving at the value of 
such airspace rights. How much is it worth to a property owner to 
erect buildings to any height he desires on land adjoining the airport? 
In instances where airports are located in sparsely settled or resi- 
dential areas it would seem to be financially undesirable to erect tall 
buildings while in other instances the airport may be located in an 
area where tall buildings are desirable. In acquiring airspace rights 
the same problem of valuing the rights arises, but this problem is 
not insurmountable and steps should be taken to try out this method 
so as to determine by experience its practicability. One objection 
to condemnation proceedings under the power of eminent domain 
is that court action is necessary in each case with resultant costs 
for expert witnesses on value of the rights condemned and other 
expenses of such litigation. While some states have authorized the 
purchase or condemnation by eminent domain of airspace rights,®® 
others have authorized similar action to acquire individual hazards 
to the use of airports so that such hazards can be taken down.!° 
If a hazard is purchased and taken down it would seem that the 
landowner selling the hazard could be restrained from erecting a 
new hazard at the same place under the spite structure cases.1°! 


(2) Zoning Regulations 


In order to protect airports from the danger of interfering 
structures erected by adjoining and adjacent landowners the idea 
has been evolved of promulgating zoning regulations limiting the 
height of all structures surrounding airports.1°? In nearly all juris- 
dictions the validity of reasonable zoning regulations under the police 
power of cities (by virtue of properly delegated authority) for the 
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benefit of the community as a whole have been sustained. The 
reasoning of the courts has been that property rights are relative 
rather than absolute and the individual property owner must give 
up some of his rights when such giving up is for the benefit of the 
community as a whole including the individual property owner as 
a member of the community.1°* The term “community benefit” is 
to be defined as embracing not only commercial and social advantages 
but also the health, safety and general welfare of the community— 
in airport approach protection, the factor looming largest, is safety. 
The airport zoning idea is an extension of this idea of community 
benefit in that such regulations assure the entire community of the 
full benefits of air commerce and air defense by preventing struc- 
tures surrounding airports which would otherwise so limit the use 
of the airport as to deprive the community of the benefits of air 
commerce and air defense. 

Under zoning plans for cities there have been established busi- 
ness districts, residential districts, industrial districts, etc., and these 
have been subdivided into various classes. The airport is necessarily 
a commercial or industrial activity, while at the same time the phys- 
ical characteristics demanded of the area, in which it must properly 
be located, are those of the undeveloped or of most restricted resi- 
dential sections. In connection with city planning and zoning for 
the protection of airports, it is suggested that the public interest in 
the “airport use” is so great, the area involved is so extensive, and 
the characteristics of the neighborhood necessary for efficient opera- 
tion and development are so peculiar and nevertheless definite, that 
a new category should be accounted for in city planning and zoning; 
i. e., an “airport use district”.15 

Some professional planners and zoners have attacked the use 
of the term “zoning” as applied to airport approach protection,}® 
and of course one may define the term either broadly to include all 
planning or limit it narrowly to include planning of a definite and 
accepted type. No quibbling over terminology need concern the advo- 
cates of airport approach protection as the important thing is to give 
the idea a fair trial in practice. It would seem that an “airport use 
district” fits in well with general planning of cities just as well as 
the accepted present classifications such as industrial, business, or 
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residential and the various subdivisions of each. An airport use 
conditions the area surrounding the airport just as does industrial 


and other uses. 

At least thirteen cities have adopted specific zoning regulations 
to control the height of buildings at or near airports and at least 
eleven states provide by statute for the use of such power.!% In other 
cities and in other states the power to adopt such regulations may 
be implied from other ordinances or statutes on zoning, but in case 
of doubt as to existence of the power, the better practice is to secure 
a specific delegation of power to enact zoning regulations for this 
purpose, since cities in particular have only those powers specifically 
delegated to them or necessarily implied from the powers dele- 
gated.18 

The only court decision to date arose in Baltimore and held that 
a state zoning law which prohibited erection of buildings within one 
hundred feet of the border of that city’s airport and restricted the 
height of buildings at greater distances was unconstitutional as a 
confiscation of property.'°® The court in that case declared that the 
zoning regulations were promulgated for the benefit of those inter- 
ested in aerial transportation rather than for the general public 
benefit and on this particular point, the court was, of course, in 
error. If the court’s opinion was based upon confiscation in that 
structures within one hundred feet of the airport were prohibited 
entirely, the result is arguable but the court’s reasoning as to the 
class of persons benefited by the airport zoning regulation is erron- 
eous. The decision is by a court of original jurisdiction and no appeal 
was taken. 

To date no court of final jurisdiction has passed upon the 
validity of airport zoning regulations and the validity of such regu- 
lations must be determined by reasoning from court decisions upon 





107. The cities are: New York City, Chicago, Los Angeles, Indianapolis, 
Philadelphia, Akron, Oakland, San Diego, Seattle, Clifton, N. J., Dearborn, 
Mich., and Fresno and Glendale, California. The states are: Alabama, Connecti- 
cut, Florida, Indiana, Iowa, Louisiana, Maine, Maryland, Michigan, Nebraska 
and Pennsylvania. See Survey of State Airport Zoning Legislation by John M. 
Hunter, Report No. 42, supra note 25, where these statutes are discussed and 


08. See Report No. 59, supra note 81. 

109. Mutual Chemical Company of America v. Mayor and City Council of 
Baltimore, et al., 1939 U. S. Av. R. 11 (Cir. Ct. Baltimore, Jan. 25, 1939), noted 
(1939) 10 JOURNAL OF AIR LAW 424. The Attorney General of Michigan 
issued an opinion on June 24, 1937, to the Governor of Michigan reading in part 
as follows: ‘The Act prohibiting erection of any structure with height greater 
than a ratio of one to twenty to the distance laterally to the nearest boundary 
of airport operated as airline terminal without permission of state board of 
aeronautics and any structure within 100 feet is contrary to fourteenth amend- 
ment of the federal Constitution and to Article 2, Section 16, Michigan Consti- 
tution as an invasion of property rights.’' In Report No. 42, supra note 25, at 
pages 15-16 an opinion of the Oakland Port Attorney Marke] Baer upholding 
the legality of airport zoning regulations is quoted in full. 
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general zoning regulations.'!° Because of the predominant factor 
of public safety involved in elimination and prevention of hazards 
in airport approaches one can also use as authorities the decisions 
sustaining general police power regulations based solely upon public 
safety for their justification.1! 

It is believed that airport zoning regulations offer the best solu- 
tion to the problem of protecting airport approaches, after such 
approaches are cleared of existing obstructions by purchase or use 
of the power of eminent domain. Some suggestions have been made 
that such regulations be made retroactive so as to eliminate existing 
obstructions, but such retroactive effect is too drastic an application 
of the police power for it unreasonably affects property owners who 
have erected or maintain existing hazards in the approaches of air- 
ports without the motives of spite or malice already referred to. 
The one case on airport zoning has inserted the idea of confiscation 
and has given advocates of airport zoning a burden of proving in 
each case that the height regulations are a reasonable exercise of the 
police power rather than confiscation of property. There is no com- 
pelling need for making this burden larger by attempting to push 
the theory of zoning too far and in effect confiscate existing struc- 
tures. Let the zoning regulations be to eliminate future hazards 
and use the methods of purchase and eminent domain to eliminate 
existing structures in all cases except where the existing structure 
was erected and is maintained for reasons of spite and malice. 


(3) Use of the Federal Commerce Power 


It has been suggested that the Federal government could, under 
its power to regulate and remove obstructions to interstate com- 
merce, prohibit the erection and maintenance of all hazards to the 
use of aircraft at or near airports which are used for interstate 
travel. Since most travel by aircraft is interstate in character, this 
exercise of authority by the Federal government would have far- 
reaching consequences.!!? 

The Civil Aeronautics Act of 1938 is based upon the power of 
the Federal government to regulate commerce among the states.1!8 
Section 1101 of the Act provides as follows: 





110. Report No. 42, supra note 25, McQuillin, supra note 103; compare 
People v. Dycer Flying Service, Inc., supra note 74. Another interesting case 
is that of Lehmaier v. Wadsworth, 122 Conn. 571, 191 A. 539, 1937 U. %. Av. 
R. 42 (1936), noted (1937) 8 JOURNAL OF AIR LAW 502, where it was held 
that land used as an airport prior to a zoning ordinance, and not thereafter 
put to a “conforming use” could be used again as an airport despite the zoning 
ordinance after a lapse of 4 years, the ordinance providing that existing non- 
conforming uses of land might be continued. The airport was a non-conform- 


e. 
111. McQuillin, supra note 103, §1016 and §981. 
112. Report No. 42, supra note 25, p. 19. 

113. Rhyne, supra note 31, p. 66. 
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“The authority shall, by rules and regulations, or by order 
where necessary, require all persons to give adequate public 
notice, in the form and manner prescribed by the Authority, 
of the construction or alteration, of any structure along or near 
the civil airways where notice will promote safety in air com- 
merce.” 


This section is intended to protect airways from hazards to air 
travel, and is undoubtedly intended to apply to airport approaches 
themselves. 


Acting under this section the Authority on July 16, 1940 adopted 
a regulation requiring persons planning construction or alteration of 
structures on or near civil airways to give 15 days notice to the 
Authority of such construction or alteration.1!4 The following eval- 
uates this regulation :115 


“Because of the difficulty of enforcement and because the 
regulation does not prohibit erection of hazards, the effect of 
the regulation is not expected to carry much weight, although 
it is a small step in the direction of protecting areas surrounding 
landing fields... . 

“A CAA official admitted that enforcement of this regula- 
tion will be very difficult since there is no machinery for such 
purposes. It also will be difficult to notify all farmers within 
three miles of every landing area on or within 10 miles of a 
civil airway. 

“Added to this is the fact that the CAA does not prohibit 





114. Sec. 1. Any person who engages in the construction or alteration of 
any structure located within three miles of the nearest boundary of any landing 
area along or within 10 miles of a civil airway, which structure or any part 
thereof is already, or may_become by reason of such construction or alteration, 
of a height above the level of the landing area, greater than one-fiftieth of the 
distance of the structure from the nearest boundary of the landing area, shall, 
prior to the beginning of such construction or altevation, give written notice 
thereof to the Civil Aeronautics Authority and to the manager or person in 
charge of such landing area: Provided, that this regulation shall not apply to 
any structure which is less than five feet in height above the level of the landing 
area. 

Sec. 2. The notice shall be given at least 15 days prior to the date on 
which construction or alteration is to begin. The notice shall contain: (a) The 
approximate date upon which, by reason of the construction or alteration, the 
height of any part of the structure above the level of the landing area will 
exceed one-fiftieth of its distance froin the nearest boundary of the landing 
area; (b) a detailed description of the location of the structure or the site 
thereof with reference to the landing area, including the direction and distance 
therefrom; and (c) a general description of the structure when completed, 
including a statement of maximum height above the level of the landing area: 
Provided, that in the case of an emergency requiring the immediate construc- 
tion or alteration of any such structure such information may be given to the 
nearest inspector of the Authority and to the airport manager by telephone, 
telegraph, or in person, and the written notice submitted thereafter. 

Sec. 3. As used in these regulations the term “landing area’ shall mean 
any landing area, as defined in Section 1 (22) of the Civil Aeronautics Act of 
1938, which is equipped for the operation of aircraft at night or which has a 
landing surface at least 2000 feet long and at least cne permanent building 
devoted to aeronautical purposes. 

Sec. 4. This regulation shall become effective July 16, 1940. 

115. American Aviation for August 15, 1940, p. 8. 
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the erection of hazards. The information is supposedly obtained 
for purposes of informing pilots in the notices to airmen. 


“Most residents of the U. S. haven’t the remotest idea 
whether they are, or are not, on or near a civil airway, one 
observer said.” 


Analogies to Federal safety regulations for railroads and to 
Federal control over navigable streams has been suggested to sup- 
port the legality of Federal regulation on this subject.11® In these 
cases of railroad or navigation safety the regulations promulgated 
have for the most part affected only those actually operating the 
railroad or the ship and no nation-wide policing has been undertaken. 
Police regulation has been left to the states and cities as they are 
on the ground and best fitted to enforce such regulations. Even if 
one concedes the legal validity of such far-reaching regulations 
under the Federal power to regulate interstate commerce, the prac- 
tical problems of enforcement of such regulations are too great. 
While the national uniformity possible by Federal regulation is 
desirable it would seem that local regulations by local agencies fa- 
miliar with local conditions and necessities are also desirable. It is 
not believed that Federal regulation in this field is either desirable 


or practical at the present time. The local authorities are also familiar 
with the workings and enforcement of zoning regulations from 
experience in promulgating and enforcing such regulations, while 
the Federal government has no experience in this field. 


CONCLUSION 


Conclusions from the legal experience in acquiring, operating 
and protecting the approaches of airports have been stated in each 
section of this review. The legal experience of airports in the future 
will necessitate changes in these conclusions to fit such experience 
and undoubtedly new legal problems will arise in the future to match 
and overshadow those of the present. The law relating to airports 
is now only in the making and a fascinating picture indeed is re- 
vealed to one who watches this law unfold and grow into a body of 
legal principles which by experience have proved to be best for the 
governing of airports and the public. 





116. Report No. 42, supra note 25, pp. 19-20. 





STATE CONTROL OF AERONAUTICS 


CHARLES L. Morrts* 


In the July, 1940 issue of the Journal of Air Law!, Mrs. Mable 
Walker Willebrandt set forth, with characteristic vigor and clarity, 
the case in favor of exclusive federal control over aeronautics. If 
a mere layman were to undertake to cross swords with a legal scholar 
of Mrs. Willebrandt’s rank, no doubt exists as to who would be victor. 
Hence, this layman will attempt to lay greater emphasis on facts and 
fallacies than on legal doctrines. The writer finds encouragement 
for this task in the opening and closing statements of Mrs. Wille- 
brandt’s discourse. 

In her third paragraph, a question of long standing is reiter- 
ated: “Has the Federal Government .. . the right, to the exclusion 
of the forty-eight sovereign states, to regulate and control aviation ?”’* 
The article then argues forcefully the affirmative. 

However, the last four paragraphs depart abruptly from the 
otherwise didactic tone and almost plead, “Why not view the legal 
question realistically, and recognize that the role of the state is no 
longer to regulate? ... Why not .. . cooperate in ripening even 
what some may regard as ‘squatter’s rights’ of the Federal Govern- 
ment... 73 

If it be that Mrs. Willebrandt is so mistrustful of her legal 
foundations as to conclude with a non-legal personal opinion, per- 
haps the present writer is none too presumptuous in stepping forward 
to debate the issue on a similar basis. 

His qualifications for the tilt are drawn from Mrs. Wille- 
brandt’s own article which points out that, aside from the District 
of Columbia, Connecticut has a greater percentage of area blanketed 
by Federal Airways than any other state in the Union. Yet Con- 
necticut, again quoting from the article, is “still asserting a vigor- 
ous policy of state control” even though she “has only twenty-five 
per cent of her territory left where her state licensed planes may 
fly.’’4 

Where, then, is a better place to try and examine control? Since 
it is obvious that Connecticut does not agree with Mrs. Willebrandt 





*Commissioner of Aeronautics for the state of Connecticut. 
1. (1940) 11 JOURNAL OF AIR LAW 204. 

2. Supra, note 1. 

3. (1940) 11 JOURNAL OF AIR LAW 204, 217. 

4. (1940) 11 JOURNAL OF AIR LAW 204, 213. 
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“that the role of the states is no longer to regulate,”> who can ques- 
tion the qualifications of that state to set forth the arguments in favor 
of state control? 


First, let a famous ghost be laid. We concur in two funda- 
mental concepts, viz: (1) the need for uniformity is apparent, inso- 
far as lack of uniformity will cause injustice or hardship to transient 
or interstate flying; (2) the need for adequate federal supervision 
is freely acknowledged, in order to accomplish this uniformity. 


We also concur with Mrs. Willebrandt’s expressed theme, “that 
state law or regulation is becoming unnecessary, save where it can 
assist or facilitate federal control.”® We would go further and omit 
the word “becoming” but we would also add: “supplement”’ federal 
control. Connecticut is willing, in fact desirous, to adopt as her 
own any and all federal rules and regulations that effectively control 
aeronautics within her borders. Connecticut also is anxious to aid 
in the adequate enforcement of these federal rules and regulations. 


Unlike Mrs. Willebrandt, however, Connecticut believes that 
the Federal Government is unable to furnish adequate protection in 
all phases of aeronautics, either because of (1) constitutional limita- 
tions, (2) budgetary limitations, (3) lack of inclination, or (4) the 
fact that the Government must, perforce, draft its rules in such 
manner as to do a fair job throughout the whole gamut of flying 
conditions that will be encountered in the three million square miles 
of this country, and it therefore can do a good job only in areas 
possessing average flying conditions for the country. 


As an example of the latter item, federal regulations establish 
500 feet as the minimum flying altitude except when over cities or 
towns. Certainly, an aircraft over the plains states is just as safe at 
two hundred feet as at five hundred feet, except when flying down- 
wind or when the landing-gear is retracted. On the other hand, 
Connecticut’s wooded terrain, broken only with occasional small 
clearings, creates an extreme danger for aircraft even at five hun- 
dred feet, necessitating flight tliree times that altitude. In the plains 
states, tle five hundred foot rule might be found to be an unneces- 
sary hardship, serving no safety purpose. Over rugged terrain, the 
five hundred foot minimum is not sufficient for safety, is voluntarily 
multiplied several fold by all pilots, and therefore could be done 
away with. It operates effectively only over territory where an 
engine failure at four hundred and fifty feet would cause an acci- 
dent but at five hundred feet would not. 





5. 


Supra, note 3. 
6. (1940) 11 JOURNAL OF AIR LAW 204, 208. 
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Connecticut has taken no supplementary local action in this par- 
ticular situation for many reasons, but concerning flight over cities, 
action has been taken. The Federal Authority sets one thousand 
feet as the minimum over all towns and cities, with the further pro- 
vision that the pilot must fly higher if he cannot reach a safe landing 
area from that altitude. Connecticut recognizes that in her particular 
territory a forced landing, which is no easy matter over open country, 
is many times worse when the pilot must first clear a city or town. 
The problem is obviously different than that confronted in many 
states where a suitable landing area is usually found immediately on 
the outskirts of the community. Therefore, Connecticut has estab- 
lished a two thousand foot minimum rule over all built-up sections. 
Common practice is to give nothing more than a warning to non- 
resident first-offenders who fly over a Connecticut city between one 
and two thousand feet, for nonresidents cannot be expected to know 
of this more strict local requirement. Of resident pilots, however, 
strict adherance is required. 

Another case might be cited—that of the limited-commercial 
pilot. In the plains states, the holder of a limited-commercial cer- 
tificate might conceivably be qualified after twenty-five hours of 
flying to carry passengers for several hundred miles cross-country 
for hire. In rugged Connecticut terrain, we believe he should not 
hang out his shingle and give rides for hire until he has had at least 
one hundred hours, and even then he should stay within ten miles 
of his home port. Along the Maine shore line, where fogs roll in 
at almost a minute’s notice, possibly a five mile limit should be placed 
until the pilot has demonstrated a thorough acquaintance with meteor- 
ology as applied particularly to fog. But the federal regulation must 
strike a reasonable average of country-wide conditions, hence, sixty 
hours of flying, ten-mile radius (too strict in some circumstances, 
not strict enough in others). 

And one final case. In sparsely settled central and western 
states, there may be a very real hardship in requiring a pilot to 
travel several hundred miles, once a year, to take a physical exami- 
nation. Therefore, for these states, a two-year interval may be justi- 
fiable. In the interests of safety, however, we believe a physical 
examination should be taken more frequently; in Connecticut the 
hardship of one examination a year is considerably less than the 
hardship of one in two years in other localities, for no inhabitant of 
Connecticut resides more than forty miles from a qualified medical 
examiner. 

In general, therefore, it can be stated that a given federal regu- 
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lation is either too severe for justice or too lax for safety. Some 
exceptions may be found: clearance above or below clouds, ap- 
proved school requirements, aircraft structures and repairs thereto. 
The most notable exception to be found is the federal airport require- 
ments, which make corrections for the various altitudes at which 
airports may be built. But where else is such a sectional approach 
to be found? By and large, every federal rule might well be re- 
examined in the light of this generality. 

This lack of a sectional approach is undoubtedly one of the 
reasons why the Civil Air Regulations have been so variously amended. 
To be sure, a small percentage of those changes have been due to 
a conflict between provisions of the 1938 Act. Nothing of such mag- 
nitude possesses perfect draftsmanship at the outset. Neither can 
it anticipate subsequent legislation; changes must follow the prog- 
ress of the art. But by far the largest number of amendments have 
been brought about by the outcry of aggrieved persons. 

It cannot be denied that the drafters of the Regulations con- 
sidered all previous rules, surveyed all national needs, and con- 
structed a code as suitable as their capable minds could conceive. 
Yet, fine as the results were, some individuals felt that certain pro- 
visions imposed undue hardships upon them. At the same time others 
considered these same sections insufficient. Since the former usually 
made the greater outcry, rules were often relaxed to quiet the then 
current outburst. This in turn often stirred up an equally vociferous 
protest from another quarter. Aviation may be interstate in char- 
acter, but its control must take into consideration the varying sec- 
tional peculiarities. 

This changeableness of the CAR leads to another general prob- 
lem, i.e., is promotion, or control, the more important governmental 
function? Students of our government will agree that in the colonies 
and our early national history, promotion was a private, individual 
problem, while government exercised control for the general public 
welfare. It is only recently that governmental promotion for public 
welfare has become a part of this nation’s social consciousness. Per- 
haps it is a sound evolution—that question may be left for students 
of political science. But it is here submitted that proper control is in 
itself promotion. 

Possibly this can best be demonstrated by Connecticut’s own 
case. It has been strongly argued that Connecticut’s aeronautical 
program has retarded the development of aviation in that state. This 
argument usually emanates from one of two sources, (1) a theorist 
who, in attempting to disprove the value of state control, has not 
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aligned theory with fact through a careful study of Connecticut’s 
records and procedures, or (2) an individual who has had his per- 
sonal liberties restricted by state laws to a degree greater than con- 
templated by federal rules. 

The latter person is prejudiced—in fact, is often the type that 
is “ag’in all law and order,” and would complain of even the fed- 
eral rules if those of the state did not divert his attention. Therefore, 
we will here endeavor to reply only to the former group by supplying, 
in some measure, their shortage of facts. 

But first, let us try briefly to establish that state control has 
improved Connecticut's safety record. The result is partially incon- 
clusive for though the federal authorities have been repeatedly re- 
quested to supply accident information segregated by states, this 
has not been done to our knowledge; hence detailed analysis is 
impossible. It has been stated by competent authority, however, 
that states with a good aviation agency show an accident rate appre- 
ciably more favorable than those without. The inference may be 
drawn then that up to a certain point, the more active the agency, 
the better the record. This appears to be borne out by the following 
two provable facts: (1) Connecticut has not had within her borders’ 
a single fatal aircraft accident involving either a student under 
instruction or a holder of a Connecticut Student Pilot License flying 
solo, since April, 1931. Careful definition is used, for a student under 
primary instruction does not hold a Connecticut Student license.® 
However, we have had no fatality involving either classification ; 
(2) Connecticut has not had within her borders® a single fatal air- 
craft accident involving a Connecticut licensed private pilot since 
the Department was organized in 1927. 

Is there any other state with a comparable safety record? 

Having endeavored thus to establish the reason for state con- 
trol, let us now consider whether it has actually resulted in promo- 
tion. To do so, we present the following facts from the Federal 
Airport Survey Report,’® which gives state per capita pilot and 
aircraft figures: 

1. The national average of aircraft was, at the time of the 





7. The phrase, ‘within her borders’ may appear to be quibbling, since 
Connecticut is so small that many of her pilots might have been involved in 
fatal accidents while on short flights outside the state. Actually, our Depart- 
ment endeavors to record all accidents to all Connecticut pilots, whether in or 
out of the state, and the records still show no such fatality. But in order to 
be sure that there is no error of fact based on possibly incomplete out of state 
reports, the qualifying phrase is used. 

8. The Connecticut law has always permitted unlicensed persons to take 
dual flying instruction with a qualified pilot—a provision that was only recently 
incorporated into the CAR 

9. Supra, note 7. 

10. Figure 15, ‘Airport Survey; Letter from the Civil Aeronautics Author- 
ity; 76th Congress, Ist session; House Document No. 245; March 25, 2. 
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report, slightly over four airplanes per fifty thousand people; Con- 
necticut’s average was a trifle higher than this. Of the twenty-six 
states east of the Mississippi River, and the District of Columbia, 
only seven had a higher percentage, four were nearly equal to Con- 
necticut, and sixteen had a smaller percentage. While no apology 
for this is called for, it is submitted for the record that in the closely- 
populated eastern states where distances between centers are rela- 
tively short, the usefulness of the present conventional aircraft is 
restricted to a small cross-section of the population; rented aircraft 
serve the general public need. 

2. The national average of pilots, at the time of the report, was 
eight per fifty thousand people; Connecticut’s average was ten plus. 
East of the Rocky Mountains there were only two states and the 
District of Columbia that equalled or bettered this figure. 


TABLE I 


Information Transposed from Federal Airport Survey Report 
“Number of Aircraft and Pilots Per Fifty Thousand Population 
By States as of January 1, 1939” 


AIRCRAFT 
National Average a. 
Averages of states east of the 
Mississippi equal to, or better than, 
the national average: 
Delaware 
District of Columbia 


PILOTS 
National Average 
Averages for states east of the 
Rocky Mountains equal to, or bet- 
ter than, Connecticut’s average: 
District of Columbia........ 25+ 
Florida 


Florida 

Maine 

Michigan 

Indiana 

Rhode Island 

Cannectictt xc... cssdesic sone 
Ohio 

Vermont 

New Hampshire 


We believe, then, that we are justified in posing the question: 
does this constitute a stifling of aeronautical development ? 


Lest a misunderstanding arise from constant reference to Con- 
necticut records and procedures, let it be understood that we do not 
necessarily recommend that all states religiously copy every parcel 
of our aviation code. The value of state control is its ability to adapt 
itself to sectional needs ; our laws were drawn with our own require- 
ments in mind. As federal rules do not conform to these needs, so 
many of our procedures might be unnecessary, unwise, or impos- 
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sible of accomplishment in other sectors. We do believe, however, 
and the record seems to bear it out, that each state is better qualified, 
on the whole, to know and cope with its own problems than is the 
Federal Government. 

To return to the question of federal control vs. federal promo- 
tion, one fundamental fallacy appears to exist in the Civil Aero- 
nautics Act of 1938. Section 301!! of that Act says, “The Admin- 
istrator is empowered and directed to encourage and foster the devel- 
opment of civil aeronautics and air commerce in the United States, 
and abroad, and to encourage the establishment of civil airways, 
landing areas, and other air navigation facilities. The Administrator 
and the Air Safety Board shall cooperate with the Authority in the 
administration and enforcement of this Act.’’!? 

Here we have, in one paragraph, a most complex problem. If 
a person desires to encourage a tree to grow rapidly and as large 
as possible, he doesn’t restrict its growth by heavy pruning. If, 
however, he seeks to encourage the production of well-formed fruit 
or flowers, his pruning is much more severe. When there is com- 
bined in one person the dual responsibility of encouragement and 
regulation, tremendous judgment is demanded in balancing the two 
in proper proportion. If the desire for a large tree is in the ascend- 
ancy (as is currently the case in Washington) the supervising agent 
must remove any and every restriction to its growth. Furthermore, 
it is imperative that the nurseryman have clearly in mind which result 
he seeks ; a reversal of his goal every year or two must certainly ser- 
iously affect the tree. 

It is this very problem that confronts aviation. Is it sound 
policy to charge “encouragement” and “enforcement” to the same 
person or group of persons? Is it not sounder from a governmental 
standpoint, to require “enforcement for the common weal”, by which 
is meant that regulation will cease at the point where its private 
restrictions exceed its public benefits (not necessarily its private 
benefits) ? 

This leads directly to another reason for state control. If the 
federal agency emphasizes the promotional part of its duties to the 
detriment of regulation, it should be, and is, the duty of the state 
to step in and supplement the federal rules and administration (pre- 
cisely as Mrs. Willebrandt says). On the other hand, if regulation 
is adequately cared for by action suitable to each of the forty-eight 
states, those states that believe in promotion by control, would have 





52 Stat. 985, 49 USCA § 451 (1938) Italics supplied. 


11. 
12. Italics supplied. 
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no further responsibility. At the same time, states favoring promo- 
tion pure and simple would be in no-wise retarded in their task. 


In this connection, the writer was asked: “If the Federal Gov- 
ernment could constitutionally, and would policy-wise, do all the 
things Connecticut is doing, would you still want to continue your 
present program of control?” The answer was, “No, not if we could 
be assured that those policies would be lasting and if any problems 
peculiar to our state or section would be adequately cared for by 
specific regulation.”” From a practical standpoint, neither of these 
stipulations can be accomplished. Hence, we believe in state control. 


It must not be inferred, however, that we are opposed to all fed- 
eral control. Earlier in this article, the need for basic uniformity 
in aviation was emphatically recognized. It would lead to utter con- 
fusion if forty-eight states were to establish forty-eight different 
standards of aircraft construction or repair. It would be inexpe- 
dient to allow states to drop physical requirements for pilots below 
a certain minimum. And it would be literally a fatal error, if there 
were lack of uniformity in air traffic regulations. But we see no 
reason, if one state wants a physical examination every six months, 
and another believes that its citizens will be better served by follow- 
ing the federal maximum of one year, why either should be restricted 
in its choice. Nor do we believe that if one state desires to inspect 
airplanes once a month (and can do so without undue hardship) 
while another is satisfied with the federal requirements, why any 
deterrent should be placed upon the more thorough state. 


In other words, uniformity is essential at all points where devia- 
tion would cause hardship or hazard to interstate flying. But, uni- 
formity is not essential in administrative matters nor in matters not 
affecting interstate flight; in fact, even in Washington, administra- 
tive methods have considerable lack of uniformity from year to year. 
Instead of agreeing with Mrs. Willebrandt that there should be a 
“national law excluding state law,’!* the writer believes that the 
national law should be designed to unify state law, and should other- 
wise concern itself only with scheduled air carriers, aids to air navi- 
gation, and the manufacturing industry. 


In short, we return to our original statement that, ‘the Federal 
Government is unable to furnish adequate protection in all phases 
of aeronautics, either because of (1) constitutional limitations, (2) 
budgetary limitations, (3) lack of inclination, or (4) the need for 
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striking an average of nationwide conditions. It is the states’ task 
to remedy these deficiencies. 

Before briefly considering a few specific points in Mrs. Wille- 
brandt’s article, the writer begs leave to insert two questions. 

Section 302!4 of the Civil Aeronautics Act says, “The Admin- 
istrator is empowered to designate and establish civil airways... ” 
on which no aircraft shall be flown except in accordance with certain 
federal requirements and restrictions. As a point of information, 
we ask, is it constitutional for one individual, not elected by the 
people, to appropriate to the Federal Government, by the mere 
scratch of a pen, all rights to the air space over a sovereign state, 
without his action so much as being reviewed or ratified by the 
people’s representatives? Leaving this question for constitutional 
lawyers, we will assume for the sake of this article that the answer 
is affirmative. We then ask, if an aircraft is engaged in private intra- 
state flight on a civil airway, does it “endanger safety in interstate 
commerce” even if it is about to fall completely apart in mid-air? 
In other words, can the Act lawfully control the structural condi- 
tion of private aircraft ? 

Mrs. Willebrandt is not clear on that point. She states,!> “An 
uncertified pilot flying an aircraft that is not airworthy in intrastate 
commerce may directly affect or endanger safety in interstate air 
commerce. ... It thus becomes necessary ... for the Federal Gov- 
ernment to control him.”'® The word “him” does not apply to the 
aircraft but rather to the pilot. The pilot's acts may surely cause 
a hazard to interstate commerce; an unairworthy aircraft being 
flown by a qualified pilot in strict conformity with traffic regula- 
tions, almost as surely will not. 

From the standpoint of practical considerations, we need not 
worry too much about this latter question for now. Most states 
require federal aircraft licenses or certificates. Even Connecticut, 
which does not so require by statute, has no federally unlicensed 
aircraft flying within its boundaries, for under its statutes, an air- 
craft must prove its airworthiness before receiving a Connecticut 
registration. .\ federal certificate is considered adequate proof of 
fundamentally safe design and construction. State inspection assures 
proper maintenance. If a federal certificate is not in force, however, 
the owner must submit complete structural data and analyses. This 
procedure is so infinitely more complex than securing a federal 
certificate that the latter course is inevitably followed. 





1 S : 
15. (1940) 11 JOURNAL OF AIR LAW 204, 214. 
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4. 52 Stat. 985, 49 USCA § 452 (1958) 


Italics supplied. 
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Thus Connecticut avoids costly duplication, recognizes the work 
of the federal engineers, supplements their efforts, and tosses under 
federal control every aircraft within her boundaries. She does not, 
however, as Mrs. Willebrandt claims,!7 give to the Federal Govern- 
ment “exclusive jurisdiction” over those or any other aircraft even 
on the civil airways. The Federal Government has no such exclusive 
control although its powers appear to have been, perhaps unconsti- 
tutionally, extended by what Mrs. Willebrandt aptly terms “a rather 
unusual use of definitions’!8. The state shares fully in the control 
of airway traffic. The state may take action against any person for 
a violation of state law, on or off a civil airway, even to the extent 
of placing under arrest the pilot of a scheduled interstate airliner 
that is not carrying mail. It may prosecute the pilot of a mail-carry- 
ing aircraft provided the transportation and delivery of the mails 
is not interfered with by such action. 


These practices merely exemplify the theory that ordinarily 
police power resides in the states.1® Incidental interference with 
interstate commerce or other powers of the Federal Government 
does not invalidate its use.2° As these principles have been long 
recognized in the regulation of other methods of transportation, 
particularly railroads,*! it seems proper to apply them to aeronautics 
as well. Hence it is apparent that the Federal Government cannot 
be considered to have “exclusive” control over flying even on the 
civil airways, assuming those airways to be constitutionally estab- 
lished. Insofar as control of aircraft not on the civil airways is 
concerned, the Civil Aeronautics Authority, by its own admission?? 





17. (1940) 11 JOURNAL OF AIR LAW 204, 210. 

18. (1940) 11 JOURNAL OF AIR LAW 204, 208. Italics supplied. 

19. Patterson v. Kentucky, 97 U.S. 501, 504 (1878). “In the American con- 
stitutional system, the power to establish the ordinary regulations of police 
has been left with the individual States, and cannot be assumed by the national 
government.” Cooley, Constitutional Limitations 574. 

20. “A statute enacted in the exercise of the police power of a state is not 
necessarily violative of the interstate commerce clause of the federal constitu- 
tion because it incidentally affects such cospmeres to a limited degree."' urser 
v. State 136 Ga. 91, 94, S.E. 786 (1911); Gaines v. Holmes 154 Ga. 

354, 114 S.E. 327 (1922) ; Chicago v. Hebard 301 Ill. 570, 134 N.E. 27 (1922 
Harmon v. City of Chicago, 110 Te 400 (1884). Cooley, Constitutional Limita- 
tions, 1277; McQuillan, 2d Ed. § 8 

21. The state may make ‘ Ln with regard to the speed of railroad 
trains in the neighborhood of cities and towns; with regard to the precautions 
to be taken in the approach of such trains to bridges, tunnels, deep cuts and 
sharp curves; and, generally, with regard to all operations in which the lives 
and health of people may be endangered, even though such regulations affect 
to some extent the operations of interstate commerce.” Crutcher v. Kentucky 
141 U.S. 47, 61 (1890). 

22. Bureau of Air Commerce, Questions on the Air Traffic rules of the Civil 
Air Regulations, multigraph form No. 8950, page 5, question 21; U.S. Dept. of 
Commerce, Air Commerce Bulletin, Vol. 9, No. 8, Feb. 15, 1938, p. 180; Hon. 
Clinton M. Hester, Jan. 17, 1939, before National Aeronautical Association, 
St. Louis: “There is nothing the Federal Government can do about some kinds 
of unsafe flying . .. so long as he (the pilot) uses no federal airways and 
crosses no state lines. ... The states can attack that evil where the Federal 
Government cannot, and, we are glad to report, there is every disposition on 
the part of the states to cooperate with us. 
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has no authority whatsoever save that delegated to it by the respective 
states. 

Mrs. Willebrandt makes the erroneous statement that the Civil 
Aeronautics Act of 1938 “so practically covers the field that there 
is very little left for the states to do in aviation except, perhaps, 
establish and maintain airports, and cooperate with the Federal Gov- 
ernment." In Connecticut the “very little’ that we do includes: 
1. monthly reinspection of all aircraft; 2. construction and mainte- 
nance of more airmarkings per square mile than any other state in 
the Union; 3. more rigid supervision of, and control over student 
flying; 4. “flight tests” for every pilot, instead of allowing private 
pilots to go cross-country and become a hazard to interstate com- 
merce merely on the say-so of their instructors; 5. teacher training 
courses in aviation for public school teachers ; 6. adequate specialized 
training for all medical examiners; 7. physical reexamination at 
reasonably short intervals; 8. investigation of all accidents more 
serious than “mishaps” (not just serious and fatal accidents) ; 
9. notification prior to expiration of federal or state licenses; 10. re- 
strictions on airport uses according to their suitability; 11. higher 
qualifications for limited commercial pilots ; 12. zoning of airports to 
prevent or remove hazards to flight (interstate flight included) ; 
13. testing of pilots and inspection of aircraft at the “home port,” 
instead of requiring them to conform to rigid inspection-day sched- 
ules ; 14. and last, but by far not least, investigation of alleged viola- 
tions and prompt, positive action where justified. (Shortage of 
federal personnel tends to restrict this most essential work.) 

Besides the foregoing and others more minor in their nature, 
a large part of our effort is turned into airport channels, which Mrs. 


Willebrandt passes off with an inconsequential “perhaps.” 
* * * 


In conclusion, Mrs. Willebrandt says that even the skeptic 
must concede that the Federal Government is acquiring squatter’s 
right “over all the flyable surface of the land, without reference to 
state lines.”*4 That has undeniably been widely true in the past, 
But it is interesting to observe that many states which in the past 
were considered “promotional,” now take an active part in regula- 
tion as well. As aviation grows, we believe this tendency will increase 
in geometric proportion—and rightly so. The Federal Government 
will find itself unable to cope with mass or sectional problems. To 
quote Mrs. Willebrandt, the states will be forced to “assist or facili- 
tate (and we add, supplement) federal control.’’?5 








23. (1940) 11 JOURNAL OF AIR LAW 204, 217. 
24. Supra, note 23. 
25. Supra, note 6. 











EDITORIALS 


ANNUAL MEETING OF N.A.S.A.0. 


As this issue goes to press the National Association of State Aviation 
Officials is holding its 10th Annual Meeting at Louisville, Kentucky. This 
year, as always, the program is tempered to the times and deals with the 
general subjects of air transport, national defense, private flying and a 
better understanding and liaison with the Civil Aeronautics Administration. 
Of course there will be that unfailingly good annual aeronautical law review 
by George B. Logan, the Legal Counsel for the organization. This publica- 
tion has been proud to be the official organ of the State Aviation Officials 
and it has from the beginning of the organization published each year the 
principal papers and other high lights of the meeting. This will be done 
again in the next issue of the Journal and we look forward to the usual 
stimulating and enlightening material. 


There have been those, and still are, who feel that there is no place 
for a state aviation official, or at least that his authority should be so 
meager as to leave him nothing more than a glorified state aviation greeter. 
Promotion has never been wanting in any state aviation set-up. Further- 
more, promotion has gone hand in hand with regulation. In other words, 
regulation of aeronautics should promote aeronautics—and where it hasn’t 
it has failed. We firmly believe in the need for a state aviation body and we 
feel certain that the National Association of State Aviation Officials has 
well justified its existence because, among other things, it has for 10 years 
annually furnished an unbiased forum for the discussion of any and all 
aviation problems. The opposition to the organization and to the individual 
state aviation agencies seems to be based on the idea that a new and non- 
cooperative state unit will come into existence to plague the federal avia- 
tion agency and that with the creation of such a body the inauguration of 
an aviation gasoline tax is inevitable. With more than a score of such state 
groups actively functioning for a considerable time the record refutes the 
charge of non-cooperation, and close examination will show that the states 
have been more cooperative with the federal agency than has such agency 
with the states. The myth of the gasoline tax is just that. It is levied in 
only a few states and is devoted to aviation purposes wherever a_ state 
aviation agency exists—and what is more, its enactment has been pre- 
vented by many a state aviation official in his particular state. Perhaps the 
creation of the new state aviation commissions this year in Rhode Island 
and Kentucky is as good an answer as any to the success of this particular 
governmental institution. 
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STATE VERSUS FEDERAL 


In the last issue of this Journal (11 JOURNAL OF AIR LAW AND 
COMMERCE 204) Mrs. Mabel Walker Willebrandt, Chairman of the 
Committee on Aeronautical Law of the American Bar Association, gave us 
her legal and factual estimate of the reasons for complete federal control of 
aeronautics. Commenting editorially on that article in that issue, we invited 
the submission of pro and con articles. To the great benefit of the aviation 
public—and equally to our satisfaction—an article entitled “State Control 
of Aeronautics” by Charles L Morris is published in this issue. Mr. Morris 
has been Commissioner of Aeronautics of Connecticut for many years; he 
has made an outstanding record for the promotion of aviation and its 
safety; he has just lately been chosen as the state aviation official repre- 
sentative on the Advisory Committee to the Civil Aeronautics Administra- 
tion; and his state is one of those most blanketed by civil airways and 
involved in interstate air commerce. Certainly Commissioner Morris és 
qualified to speak, and his not being a lawyer rather whets his comments. 

At this very writing there is under advisement in the United States 
District Court for the Southern District of New York a motion for tem- 
porary injunction by the Civil Aeronautics Board of the Civil Aeronautics 
Authority against Canadian Colonial Airways, Inc. to prevent the further 
operation by that airline of its air service between New York City and 
Niagara Falls, New York, commenced on August 11, 1940 without either 
a certificate of convenience and necessity or an air carrier operating cer- 
tificate from the Civil Aeronautics Board. New York has no requirement 
for any certificate. Due to alleged facts of actual interstate carriage this 
case may not turn on the feature of intrastate jurisdiction by the federal 
agency, but nevertheless it points the way to the great need for intelligent 
discussions of this problem of state and federal jurisdiction. A number of 
other situations are in the making in various parts of the country and 
operators and lawyers alike should want the best solution. Therefore, we 
again invite the submission of articles dealing with this question no matter 


the view taken. 











STATE 


REPORT OF THE COMMITTEE ON AERONAUTICAL 
LAW OF THE AMERICAN BAR ASSOCIATION, 1940* 


I 


Federal or State Legislation To Supplement the Civil Aeronautics 
Act of 1938 


The members of the committee have held numerous meetings with 
members of the Civil Aeronautics Authority. On January 11, 1940, the 
committee met at New Orleans, Louisiana, where the National Aeronautic 
Association was holding its convention. The Authority sent one of its 
members, Mr. Oswald Ryan, and also Mr. Elwood B. Cole to confer with 
the committee. Mr. Fred Glass, the chief examiner of the Air Safety 
Board, also attended the sessions of the committee. 

It was unanimously decided that further state legislation is highly 
desirable to promote the establishment of airports, and the committee took 
steps to assist Mr. Cole of the Authority and many aviation officials in 
securing the passage of the Uniform Airports Act,! an act already approved 
by this Association. 

The need of establishing many more airports and emergency landing 
fields, and improving existing airports is a subject on which members of 
the committee have given a great deal of study during the past year, inde- 
pendently, and also in cooperation with employees and executives of the 
Civil Aeronautics Authority. There has developed no difference of opinion 
on the importance and desirability of further appropriations and legisla- 
tion, both state and federal, to promote this purpose. 

The Civil Aeronautics Authority made an exhaustive study of the 
airports situation and recommended? that $25,000,000 be appropriated for 
the improvement and establishment of airports and $100,000,000 be used 
out of WPA funds for labor on airports. 

Early in the session there was, however, a general belief that WPA 
activities and funds would be greatly curtailed, and so Senator McCarran 
introduced a bill (S. 3620) which provided for a direct federal appropria- 
tion of $125,000,000 to be apportioned by the Civil Aeronautics Authority 
among the several states for the development of a vast airport program. 
This airport program was not dependent upon the government’s policy 
with respect to WPA activities. 

In June H. J. Res. 544 was passed appropriating $1,000,000,000 for the 
continuance of the WPA, thus making it apparent that WPA funds could 
be available for airport development. 

Accordingly, although hearings had started on the bill, they were 





* Taken from the Advance Program of the Sixty-third Annual Meeting of 
the American Bar Association. 
See page 3 of CAA Bulletin No. 4. 
2. H. Doc. No, 245, 76th Cong., Ist Sess. 
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recessed upon call of the chairman, and Senator McCarran introduced 
S. 4146 as a substitute for S. 3620. 

The latter bill incorporates the recommendations of the Civil Aero- 
nautics Authority. It gives an annual appropriation of $25,000,000 to the 
Administrator to be used in aiding states to the extent of 75 per cent 
of the cost of their projects if the state is unable to supply sufficient 
funds, but if either the Army or Navy recommends that a field is needed 
for national defense, the Federal Government may pay 100 per cent of its 
cost. The Civil Aeronautics Authority has recommended that $100,000,000 
of the billion dollar WPA fund be used for labor on airports. It is 
expected that S. 4146 which embodies the recommendations of the Civil 
Aeronautics Authority, and the War and Navy Departments, will become 
a law before this report goes to press. 

Considerable discussion, and some differences of view have developed 
on whether, in line with the mandate of this Association in 1938 “to coop- 
erate with the Civil Aeronautics Authority” in a study of the desirability 
of further state legislation, the committee should push the passage of the 
Uniform Regulatory Act.3 The Authority has gone on record to the effect 
that the State Regulatory Act should be modified to harmonize with the 
Civil Aeronautics Act of 1938. 

A Uniform Regulatory Act was developed and unanimously adopted 
by the National Association of State Aviation Officials at their meeting in 
1934. A copy of it is set forth in the right-hand column on page 91 of CAA 
Bulletin No. 4. After the state aviation officials had approved it, it was 
taken up at the Conference of the Commissioners on Uniform State Laws. 
The Commissioners changed the draft. A comparison of the two, para- 
graph by paragraph, is set forth in CAA Bulletin No. 4. The committee 
pressed members of the Authority specifically on the suitability of the 
enactment by the several states of the regulatory act prepared by the 
Commissioners and was advised that the Civil Aeronautics Authority was 
unwilling to recommend its passage. 

In accordance, therefore, with the policy of cooperation with the Civil 
Aeronautics Authority, the committee does not recommend the passage of 
the State Regulatory Act.+ 


Transfer of Civil Aeronautics Authority To Department of Commerce 


Great excitement was occasioned in aviation circles by promulgation 
of the President's Reorganization Plan No. 4 which abolished the Air 
Safety Board and transferred its functions to the Civil Aeronautics Author- 
ity, changed the name of the Authority to the Civil Aeronautics Board, and 
with all existing powers and functions, made it a unit of the Department 
of Commerce. The Administrator of the Civil Aeronautics Authority, 
who by the President’s Reorganization Plan No. 3 was made the Admin- 
istrator of Civil Aeronautics, was likewise transferred to the Department 
of Commerce. 

This presidential attempt at economy met with the most violent and 
widespread opposition, for, in part, the following reasons: 





3. See page 91 of CAA Bulletin No. 4. 
4. See note as to Mr. Logan’s dissent, p. 132, infra. 
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In the early days of aviation while it was in the Commerce Depart- 
ment, 473 persons lost their lives in air crashes, 146 of whom were airline 
pilots. The public had developed a fear of riding the airlines. 

The Civil Aeronautics Act of 1938 made the Authority as nearly inde- 
pendent from political pressure as possible. At least that was one of its 
avowed purposes. Executive management of airports, fields and beacons 
was under an independent administrator. An independent three-man Air 
Safety Board investigated what caused a crash. The Safety Board could 
even find that a regulation of the Authority had been at fault. 

Prior to the Civil Aeronautics Act of 1938, the Department of Com- 
merce had, in case of a crash, been charged with sitting in judgment on 
its own rules, and its own conduct. This weakness was criticized by the 
Pilots Association, the Air Transport Association and many other asso- 
ciations and independent interests connected with the business of air com- 
merce. 

Since the establishment of the Civil Aeronautics Authority, its work, 
and that of the Air Safety Board coordinated with it, and the Adminis- 
trator, has met with uniform approval from the aviation industry and the 
traveling public. 

A world record has been made for safety in the air. Since March 26, 
1939, not a single air passenger has been killed in an airline accident in 
spite of the fact that air commerce has operated more miles and has car- 
ried more passengers than ever before. During the year commencing 
March 26, 1939, pilots flew 87,325,145 miles (equivalent to 3,600 times around 
the equator) and carried 2,028,817 passengers without a single fatality. 
The Civil Aeronautics Authority deserves much credit for this, and gen- 
eral consternation resulted when the President’s Plan No. 4 subjected the 
Authority to reorganization. 

Every member of this committee, and the chairman expressed the view 
that since the officials whose duties were set up under the Civil Aero- 
nautics Act of 1938 were making such an excellent record, constituting, as 
it does, a model for other government bodies, the Presidential Executive 
Order reorganizing the Authority’s functions, abolishing the Air Safety 
Board and transferring jurisdiction over all civil aviation to the Depart- 
ment of Commerce, was, to say the least, highly unwise. Your committee 
appealed to the President of the American Bar Association, who laid the 
matter before the Board of Governors and on May 14, 1940, the Board 
of Governors authorized the committee to oppose the President’s Order. 
This was done in writing to the President of the United States, and to the 
Senate committee before which the question of repudiation of the Execu- 
tive Order was pending. The House of Representatives had previously 
repudiated it, but in spite of widespread oposition, there was not a suf- 
ficient vote in the Senate to prevent its becoming law. Accordingly, on 
June 30, the Authority becomes a unit in the Department of Commerce 
known as the Civil Aeronautics Board. 

Whether decisive action heretofore firmly taken by the Authority will 
be impeded or changed by the transfer to the Commerce Department can- 
not now be seen. If the Federal Government’s control becomes less satis- 
factory and decisive, more state legislation will be the inevitable result. 

An encouraging circumstance is that the recent chairman of the Civil 
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Aeronautics Authority, who has universally been accepted as an able 
executive under the 1938 act, has just been made Assistant Secretary of 
Commerce. Thus it would appear that aviation may have a place in the 
sub-cabinet. 

In spite of fears expressed by the aviation industry generally, and by 
members of your committee, over the effect of the President’s Plan, it is 
conceivable that the administration of the law may be kept as clear of 
politics, as firm and constructive, and as independent in steps to promote 
safety, as it was under the Authority. We believe your committee should 
continue in close cooperation with the Civil Aeronautics Board for another 
year to observe the extent to which further state or federal legislation 
may be needed to supplement the present law. 


II 


Legislation on Salvage of and by Aircraft at Sea in Consonance with the 
Principles of Maritime Law 


A number of meetings have been held with the Division of Interna- 
tional Communications of the State Department on the progress made in 
the ratification by the various nations of the “Convention for the Unifica- 
tion of Certain Rules Relating to Assistance and Salvage of Aircraft or by 
Aircraft at Sea’® adopted by the Fourth International Conference on 
Private Air Law held in Brussels, Belgium, in 1938. This convention will 
become effective when ratified by five nations. The Convention adopts 
the principles of maritime law, making them applicable to the salvage of 
aircraft lost at sea. The State Department has suggested (without definitely 
passing upon the point) that the wording of the Convention may be so 
explicit that further legislation may not be necessary to make it effective. 

When your committee reported to this Association a year ago, it was 
believed that little time would elapse before five countries would have rati- 
fied the Convention. However, the war in Europe has demanded the 
attention of many of the countries which actively participated in the 
Fourth International Conference, and our State Department therefore at 
this time reports that the Convention has been ratified by none of the 
powers. However, your committee is glad to report that in the few acci- 
dents that have happened at sea, the principles of maritime law have by 
common consent been applied to aircraft, and it would appear, therefore, 
that the Association can safely await international developments before 
furthering legislation on the subject.® 


III 
Modernizing of Customs and Immigration Laws 


Pursuant to the instructions contained in resolution No. III of the 
committee report of last year, your committee has made a study of the 





5. C.LT.E.J.A, document 319. . 

3. In connection with this subject, reference is made to this committee's 
1939 report on the Brussels conference; also to the address of Samuel E, Gates 
before the American Bar Assosciation, published in the JOURNAL OF AIR 
LAW AND COMMERCE, October, 1939, and to Arnold W. Knauth’s article, 
The Aviation Salvage at Sea Convention of 1938, published in the New York 
University School of Law Contemporary Law Pamphlets, Series 1, No. 18 
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customs and immigration laws and regulations with a view to making 
such laws and regulations more properly applicable to the conditions and 
problems of air commerce. Members of the committee have had several 
conferences with immigration and customs authorities in Washington, 
looking toward the adoption of certain amendments and modifications. 


This question has been under consideration by the federal authorities 
for some time. Several years ago an inter-departmental committee, com- 
posed of representatives from the Departments of State, Treasury, Com- 
merce and Labor, was appointed to make a study of this question and 
to recommend those changes which, in its opinion, should be made. Upon 
investigation in Washington, it was ascertained that this report was near- 
ing completion and your committee was advised that it would be made 
available to it for study and comment prior to final publication. Accord- 
ingly, it was deemed advisable to defer further action until after this 
report had been examined. 


On June 4, 1940, the President submitted Reorganization Plan No. 5 
to the Congress transferring the Immigration and Naturalization Service 
of the Department of Labor, including the Commissioner of Immigration 
and Naturalization and his functions, to the Department of Justice, and all 
functions of the Secretary of Labor with respect to immigration and 
naturalization were transferred to the Attorney General. This plan became 
effective June 14, 1940. 


Your attention is called to the fact that during the past year the volume 
of our foreign air commerce has more than doubled. Both the number of 
schedules and plane capacities have been materially increased. With this 
increase, immigration and customs problems incidental to air commerce 
have been further intensified and complicated. Complete modernization 
of these laws and regulations is the more imperative. 

A member of your committee recently conferred with immigration, 
customs and commerce authorities on this question. It is believed that 
some definite steps will be taken by interested government departments 
and agencies within the next few months. Your committee therefore 
recommends that it be permitted to continue its study and work on this 
question with the thought that during the coming year the desired 
changes may be accomplished. 


MABEL WALKER WILLEBRANDT, Chairman, 
LAURENCE W. BEILENSON, 

GEORGE B. LOGAN,* 

FRANCIS B. UPHAM, JR., 

J. E. YONGE. 


KENTUCKY AERONAUTIC COMMISSION CREATED 


The last session of the General Assembly of the Commonwealth of 
Kentucky passed and Governor Keen Johnson signed an act creating the 
Kentucky Aeronautic Commission, consisting of 6 members, one-half from 
each major political party, with 4-year staggered terms, and the further 





* Mr. Logan dissents from that portion of the report referring to the “State 
Regulatory Act” and believes the committee should urge its passage. 
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requirement that at least 2 members be actively engaged in, affiliated with 
or identified with aviation. There is also a provision for the Commission 
to organize itself, elect a Chairman, Vice Chairman and Secretary from 
among its members to serve for a period of one year and to appoint a 
Kentucky Aeronautics Director, outside the membership of the Commis- 
sion, to serve at its pleasure. The act requires the possession of aircraft 
and airman certificates issued by the United States and provides that the 
air traffic rules issued by the Commission shall be identical with those 
issued by the United States ‘as nearly as may be and insofar as the same 
are applicable.” The new and unusual provision of the act is the designa- 
tion of the Kentucky Aeronautic Commission “as the proper agency of the 
Commonwealth to accept and receive financial or other aid from the 
United States Government for the acquisition, construction, maintenance and 
operation of airports and landing fields, air markings and other air navigational 
aids or otherwise in carrying out the promotion of aviation, whether such work 
is to be done by the Commonwealth or at the expense of municipal cor- 
porations or political subdivisions aided by grants or aids from the United 
States.” A verbatim copy of the act follows so that a more exact study 
may be made. 

Governor Johnson evidently means to have the best aviation com- 
mission in the country for each member appointed has some special 
qualification in aeronautics or engineering. The Chairman of the Com- 
mission is Major A. H. Near, Superintendent of Bowman Field, Louisville. 
Major Near is one of the better-known aviation figures in the United States 
and has served with distinction as a member of the Board of Governors of 
the National Aeronautic Association, as President of the Air Corps Reserve 
Officers Association and is now the President of the National Association 
of Airport Executives. The Vice Chairman is Charles H. Gartrell of Ash- 
land who is a private pilot, owner of his own aircraft and an eastern 
Kentucky aviation enthusiast. The Secretary is Richard W. Davania of 
Paducah, who is an officer in the Air Corps Reserve and a leader in aviation 
in eastern Kentucky. The other members are Jesse Creech, Lexington, an 
Ace of World War I who flew with the 148th U. S. Aero Squadron 
attached to the Royal Flying Corps; Addison W. Lee, Jr., who has since 
its organization in 1928 been Chairman of the Louisville and Jefferson 
County Air Board; and H. D. Palmore of Frankfort, an A.E.F. Captain 
in World War I and a former state highway engineer. According to our 
latest information no Director has yet been appointed. 


KENTUCKY AERONAUTICS ACT* 


GHAPTER 1 
(S. B. 147) 

“AN ACT to provide for the regulation of aeronautics within this Com- 
monwealth in the interest of public safety and of aeronautic progress; 
to create and set up a body politic to be known as the Kentucky Aero- 
nautic Commission; to prescribe the powers and duties of said Commis- 





*Acts of the GENERAL ASSEMBLY OF THE COMMONWEALTH OF 
KENTUCKY. Passed at the Regular Session of the General Assembly, Which 
Was Begun in the City of Frankfort, Kentucky, on Tuesday, January the 
Second, and Ended on Thursday, March the Fourteenth, Nineteen Hundred Forty. 
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sion; to create the office of Director of Aeronautics of Kentucky and to 
prescribe the powers and duties of such Director; to continue in force 
present laws permitting cities of certain classes and certain Counties to 
acquire, construct, maintain and operate airports and landing fields; to 
repeal all laws in conflict with this Act; and in general to promote the 
progress of aviation in the Commonwealth. 


“BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE COM: 

MONWEALTH OF KENTUCKY: 

§1. Kentucky Acronautic Commission created; members, qualifica- 
tions, terms. 

There is hereby created a bi-partisan commission composed of six (6) 
members which shall be a body politic and corporate, and shall be known 
as the ‘Kentucky Aeronautic Commission’ and in such name said com- 
mission shall have the power to sue and be sued; contract and be con- 
tracted with; acquire and sell real and personal property by contract 
purchase, gift, condemnation or otherwise, and may do all things reason- 
able or necessary to effectively carry out its work and properly perform 
the duties intended or required under this Act within the limits of its 
resources. 

The members of the Commission shall be appointed by the Governor, 
who shall be an ex-officio member of the Commission. One-half of the 
members of the Commission shall be of one political party and one-half 
of the other political party which at the last preceding general election 
respectively cast the highest and the next highest number of votes. The 
terms of office of the six (6) members first taking office after the date of 
enactment of this Act shall expire as designated by the Governor at the 
time of appointment, two at the end of the first year; two at the end of 
the second year; two at the end of the third year. The two members 
whose terms expire at the end of each year shall be members of opposing 
political parties as hereinbefore provided. If the Governor so elects, 
members may succeed themselves. The terms of office of their successors 
shall expire four years after the expiration of the terms of their predeces- 
sors, except in appointments to fill unexpired terms when there may be a 
vacancy, in which case such appointment shall be for the unexpired term 
of the predecessor. Each member shall serve, except in case of resigna- 
tion, until his successor shall have been appointed and qualified. Each 
member shall be white and at least twenty-five years of age and at least 
two of such members shall be, without respect to their political affilia- 
tions, actively engaged in, affiliated with or identified with aviation. 

§ 2. Compensation; officers; rules and regulations. 

Members of the said Commission shall serve without compensation. 
The Commission shall upon the appointment of its members, organize and 
elect officers. It shall elect a Chairman, Vice Chairman and Secretary 
from among its members to serve for a period of one year, and annually 
thereafter shall elect such officers. 

The Commission shall have the authority to employ such agents and 
employes as are necessary to carry out the work and functions of said 
Commission, and to prescribe such rules and regulations (other than air 
traffic rules as provided hereinafter) as it deems necessary. 
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§3. Office of Kentucky Aeronautics Director; terms, qualifications, 
compensation, powers. 

There is hereby created the office of ‘Kentucky Aeronautics Director’ 
who shall be appointed by the Commission and shall hold office during 
the pleasure of the Commission. The Director shall be a person holding 
a valid commercial license or its equivalent issued by the United States 
Government for the piloting of aircraft, with at least five years’ expe- 
rience in the aeronautical industry and with at least two (200) hundred 
certified flying hours as pilot. The Director shall be the Executive Officer 
of the Commission, and under its supervision, shall carry out the provi- 
sions and administer this Act and the rules, regulations and orders estab- 
lished thereunder as well as the laws of the United States and the Com- 
monwealth of Kentucky with reference to aeronautics. He shall be in 
charge of the office of the Commission and responsible to the Commis- 
sion for the preparation of reports and the collection and dissemination 
of data and other public information relating to aviation. At the direc- 
tion of the Commission the Director shall, together with the Chairman of 
the Commission, execute all contracts entered into by the Commission 
which are legally authorized and for which funds have been provided. 
The Director shall have the right to attend, but not vote, at all meetings 
of the Commission. 

§4. Aircraft and operating aircraft defined. 

In this Act ‘aircraft’ shall mean any contrivance now known or here- 
after invented, used or designed for navigation of or flight in the air, 
except a parachute or other contrivance designed for such navigation but 
used primarily as safety equipment. ‘Operating aircraft’ shall mean per- 
forming the service of aircraft pilot. 

§5. Licensing and registering aircraft. 

The public safety requiring and the advantages of uniform regula- 
tion making it desirable in the interest of aeronautical progress that air- 
craft operating within the Commonwealth should conform with respect 
to design, construction and airworthiness to the standards prescribed by 
the United States Government with respect to navigation of aircraft sub- 
ject to its jurisdiction, it shall be unlawful for any person to navigate an 
aircraft within the Commonwealth unless it is licensed and registered by 
the Civil Aeronautics Authority or other proper department of the United 
States in the manner prescribed by the lawful rules and regulations of the 
United States then in force. 

§6. Licensing of pilots; qualifications. 

The public safety requiring and the advantages of uniform regulations 
making it desirable in the interest of aeronautical progress that a person 
engaged within this Commonwealth in navigating the aircraft defined in 
Section 4 in any form of navigation for which license to operate such air- 
craft would be required by the United States Government within its juris- 
diction, it shall be unlawful for any person to navigate an aircraft within 
the Commonwealth unless he shall be licensed and registered by the Civil 
Aeronautics Authority or other proper department of the United States 
in the manner described by the lawful rules and regulations of the United 
States then in force. 
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§ 7. No license to be prescribed by Kentucky Aeronautic Commis- 
sion; registration of pilots and aircraft. 

No license other than that prescribed by the Civil Aeronautics Author- 
ity or other proper department of the United States for aircraft or pilots 
shall be required within this Commonwealth, and the Commission shall 
have no authority to require or prescribe any other form of license: The 
Commission shall be empowered, if it deems it necessary, to require that 
any and all aircraft or pilots operating aircraft frequently or regularly 
from any airport within this Commonwealth, shall register with the Com- 
mission, but no fee shall be imposed therefor. 


§ 8. Air traffic rules; to be identical with U. S. Government rules. 


The Commission may from time to time promulgate air traffic rules 
applicable to the operation of aircraft within the Commonwealth; pro- 
viding however, that such air traffic rules shall be identical with the air 
traffic rules adopted by the Civil Aeronautics Authority or other proper 
department of the United States as nearly as may be and insofar as the 
same are applicable; which said air traffic rules shall be maintained in 
current condition by likewise promulgating any amendments which may 
be from time to time made effective by the Civil Aeronautics Authority 
or other proper department of the United States. The Commission may 
also promulgate any local rules, not in conflict with the Civil Aeronautics 
Authority rulings, which may be necessary for safety. 


§9. Unlawful to operate in violation of air traffic rules. 


The public safety requiring and the advantages of uniform regula- 
tion making it desirable, it shall be unlawful for any persons to operate 
any aircraft within this Commonwealth in any form of navigation what- 
soever in violation of the air traffic rules promulgated by the Kentucky 
Aeronautic Commission. 


§10. Inspection of airports; unlawful to operate from field declared 
unfit. 

The Commission shall by the Director of Aeronautics or otherwise 
cause to be inspected all airports and landing fields of whatsoever nature 
within the limits of the Commonwealth for the purpose of determining 
the safety and adequateness of such facilities for the operation of aircraft. 
It shall be unlawful for any person, firm or corporation to operate any 
aircraft for hire from any airport or landing field of any nature whatso- 
ever if it has been declared unfit for such operation by the Director or 
the Commission until such time as such airport or landing field shall be 
approved by the Commission. 

§11. Members of the Commission and Director of Aeronautics to be 
peace officers. 

Each member of the Kentucky Aeronautic Commission and_ the 
Director of Aeronautics shall be peace officers and are hereby empowered 
to arrest any person found violating any provision of the preceding sec- 
tions with respect to operation of aircraft. 

§12. Violation of act; penalty; prosecution. 

Any person who violates any provision of this Act with respect to 
operation of aircraft shall be guilty of a misdemeanor and upon convic- 
tion shall be punished by a fine of not more than one hundred ($100.00) 
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dollars or by imprisonment for not more than ninety days, or both. Pro- 
vided, however, that any and all funds collected under the provisions of 
this Act shall be credited to a revolving fund of the Kentucky Aeronautic 
Commission for the use of the Commission in carrying out the provisions 
of this Act. Provided, however, that acts or omissions made unlawful 
by this Act shall not be deemed to include any act or omission which 
violates the laws or lawful regulations of the United States, but it shall 
not be necessary to allege or prove, as part of the case for the people 
that the defendant is not amenable, on account of the alleged violation, 
to prosecution under the laws of the United States. That he is amenable 
to such prosecution shall be a matter of defense, unless it affirmatively 
appear from the evidence adduced by the people. 

§ 13. Commission may acquire airports, etc.; title to property in 
Commission; contracts for use of facilities; alienation of property; former 
legislation unrepealed by this section. 

The Kentucky Aeronautic Commission may acquire or sell, by con- 
tract, purchase, lease, donation or condemnation, airports, buildings, run- 
ways, grounds, and other facilities suitable for airport purposes and the 
proper safeguards to flying where such airports, etc., shall reasonably inure 
to the benefit of the Commonwealth generally. The Commission may 
make additions and improvements in or to such airports or facilities and 
either alone or with the cooperation of others provide personnel, heat, 
light, water, fuel, telephone service, drainage, runways, fueling facilities, 
and other costs of operation and maintenance, including insurance, and 
further may bear the expense of removal or change of such obstructions 
as shall exist to menace air travel. Title to all property acquired or con- 
structed by the Commission for the purpose of this Act shall vest in said 
Commission so long as such property is held by the Commission for the 
purpose of establishing and maintaining airports or landing fields and 
such other purposes as are naturally incident thereto, to provide for trans- 
portation by air of passengers, freight, express or mail matter, or what- 
ever else the public generally may require to be carried. The Commission 
is further empowered to enter into contracts of lease for land or facilities 
to which title is vested in the Commission with any municipal corpora- 
tion or political subdivision, person, firm, association or corporation for 
the furtherance of the purposes of this Act. Any and all rents or revenues 
derived from such contracts of lease shall become the property of the 
Commission to be expended by it in carrying out the purposes of this Act. 

Sections 938j-1 to 938j-9, both inclusive and section 2741lq, of the Ken- 
tucky Statutes and any and all other laws enablirg towns, cities or coun- 
ties to acquire, operate and maintain airports and landing fields are not 
repealed by this Act, but shall remain in full force and effect. The Com- 
mission is hereby empowered to give such advice and assistance, including 
financial aid and engineering and technical assistance within the limits of 
its resources, as it may deem advisable, to enable any town, city or political 
subdivision to acquire, construct, maintain and operate airports and land- 
ing fields or otherwise assist in the development of aeronautics within 
their limits. 

§ 14. Aid from United States Government; Commission agency to 
receive. 

The Kentucky Acronautic Commission is hereby designated as_ the 




















STATE 343 





proper agency of the Commonwealth to accept and receive financial or 
other aid from the United States Government for the acquisition, con- 
struction, maintenance and operation of airports and landing fields, air 
markings and other navigational aids or otherwise in carrying out the pro- 
motion of aviation, whether such work is to be done by the Commonwealth 
or at the expense of municipal corporations or political subdivisions aided 
by grants or aids from the United States. When such acquisition or con- 
struction of airports, or other facilities is made at the joint expense of 
municipal corporations or political subdivisions and the United States 
Government, the Commission shall on behalf of such municipal corpora- 
tion or political subdivision accept and receipt for such monies as are to 
be paid over by the United States Government and forthwith pay such 
monies over to said municipal corporations or political subdivisions under 
such terms and conditions as may be imposed by the United States: Gov- 
ernment in making such grants. 

§ 15. Repeal of acts in conflict herewith. 

Sections 165-25 to 165-44, both inclusive, and Section 4618-28 of the 
Kentucky Statutes and all other laws in conflict herewith are hereby 
repealed. 

§16. Constitutionality of Act. 

Should any section of this Act be found in conflict with the Constitu- 
tion of the Commonwealth of Kentucky, such unconstitutionality shall 
not affect any other section herein. 

§17. Effective date of Act. 

There being an urgent need for the establishment of the Kentucky 
Aeronautic Commission, the Director of Aeronautics, and for otherwise 
carrying out the purposes of this Act and it being considered that this 
Act should be placed in effect as soon as possible, an emergency is hereby 
declared, and this Act shall take effect from and after its passage as re- 
quired by law. 

Approved by the Governor March 20, 1940.” 


RHODE ISLAND AERONAUTICS ADVISORY 
BOARD CREATED 


Earlier this year the General Assembly of Rhode Island passed an 
aviation act which created the position of Administrator of Aeronautics 
and a commission called the State Aeronautics Advisory Board. The whole 
aviation set-up is lodged in the Department of Public Works and imme- 
diately under the Director of Public Works and therefore not too unlike 
the old Bureau of Air Commerce set-up with its Director of Air Commerce 
under the Secretary of Commerce. The act is the most comprehensive one 
yet passed in this country. It not only deals with the requirement for an 
aircraft certificate and an airman certificate issued by the United States 
and registered in the State of Rhode Island but it goes on to define owner- 
ship of the airspace, lawfulness of flight, liability for injuries to surface 
persons and property, liability of the aircraft owner, the situs of crimes 
and torts, the situs of contractual and legal relations and the killing of birds 
or animals from aircraft. The act also deals with airports, including estab- 
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lishment as well as regulation. It provides for the adoption of rules and 
regulations and it likewise takes care of investigations, hearings and 
appeals to the courts. 

The Governor of Rhode Island has appointed as Administrator of 
Aeronautics Mr. Willard M. Fletcher who for the last 10 years has been 
Chief of the State Division of Airports. Mr. Fletcher has been a pilot for 
the past 18 years and has had an intimate knowledge of aeronautics 
possessed by few people in this country, his organization and handling of 
aeronautic conferences in his region being an outstanding piece of work. 
He has been a Regional Vice President of the National Association of State 
Aviation Officials. The Board can best be described in the words of the 
statute which say “there shall be an aeronautics advisory board which shall 
function as a unit independent of a director (Director of Public Works) and 
not subject to his jurisdiction. Said advisory board shall consist of five 
qualified electors of the state, at least four of whom shall be persons having 
practical knowledge of aeronautics, who shall be appointed by the gov- 
ernor” with staggered terms of 5 years each. “Said board shall make 
suggestions to and shall advise the director of the department concerning 
the aeronautical policies, rules, and regulations of the department; provided, 
however, that said advisory board shall have no administrative powers.” 
The members of the Advisory Board are not of such national aviation 
prominence or acquaintance as Mr. Fletcher but they are obviously men 
well chosen to meet the qualifications prescribed in the statute. They are 
Mr. Leroy Gardner, Chairman, Dr. Maurice Eighme, Major Stanford 
McLeod, Mr. Thomas Harris and Colonel William Hoey, Jr. A verbatim 
copy of the statute follows so that a more exact study may be made. 


RHODE ISLAND AERONAUTICS ACT* 
CHAPTER 851. 


An act making uniform the law with reference to Aeronautical regula- 
tion; creating the position of administrator of aeronautics and a state 
aeronautics advisory board; amending chapter 110 of the general laws, as 
amended, and chapter 660 of the public laws, 1939, known as the “adminis- 
trative act of 1939,” as amended, and repealing chapter 109 of the general 
laws, as amended. 

It is enacted by the General Assembly as follows: 

Section 1. Short Title. This act shall be known and cited as the “Uniform 
aeronautical regulatory act.” 

Sec. 2. Definitions. When used in this act: 

(a) “Aeronautics” means transportation by aircraft, air instruction, the 
operation, repair, or maintenance of aircraft, and the design, operation, repair, 
or maintenance of airports, landing fields, or other air navigation facilities. 

(b) “Aircraft” means any contrivance now known or hereafter invented, 
used, or designed for navigation of, or flight in, the air, except a parachute or 
other contrivance designed for such navigation but used primarily as safety 
equipment. 





*January Session, 1940. H. 631A.. Approved April 27, 1940. 
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(c) “Certificate aircraft” means any aircraft for which an aircraft cer- 
tificate other than a registration certificate has been issued by the government 
of the United States. : 

(d) “Public aircraft” means an aircraft used exclusively in the govern- 
mental service. “Military aircraft” are public aircraft operated in the service 
of the United States army, national guard, navy, marine corps or coast guard. 

(e) “Civil aircraft” means any aircraft other than a public aircraft. 

(4) “Airport” means any area of land, water, or both, which is used or is 
made available for the landing and take-off of aircraft, and which provides 
facilities for the shelter, supply, and repair of aircraft and which, as to size, 
design, surface, marking, equipment, and management meets the minimum 
requirements established from time to time by the director. 

(g) “Landing field” means any area of land, water, or both, which is used 
or is made available for the landing and take-off of aircraft, which may or may 
not provide facilities for the shelter, supply, and repair of aircraft, and which, 
as to size, design, surface, marking, equipment, and management meets the 
minimum requirements established from time to time by the director. 

(h) “Person” means any individual, or any corporation or other association 
of individuals. 

(i) “Air instruction” means the imparting of aeronautical information by 
any aviation instructor or in any air school or flying club. 

(j) “Air school” means any person engaged in giving, offering to give, or 
advertising, representing, or holding himself out as giving, with or without 
compensation or other award, instruction in aeronautics—in flying, in ground 
subjects, or in both. 

(k) “Flying club” means any person (other than an individual) who, neither 
for profit nor reward, owns, leases, or uses one or more aircraft for the purpose 
of instruction, pleasure, or both. 

(1) “Aviation instructor” means any individual engaged in giving, or 
offering to give, instruction in aeronautics—in flying, in ground subjects, or in 
both—either with or without compensation or other reward, without advertising 
such occupation, without calling his facilities “air school” or any equivalent 
term, and without employing or using other instructors. 

(m) “Board” means the aeronautics advisory board established in the 
department of public works, by section 106 of the administrative act of 1939, 
as amended. 

(n) “Administrator” means the administrator of aeronautics established by 
section 106 of the administrative act of 1939, as amended. 

(o) “Director” means the director of public works. 

Sec. 3. Recovery for Injuries. Whenever any aircraft shall be used, 
operated, or caused to be operated in this state and an action is begun to recover 
damages for injuries arising to the person or to the property or for the death 
of a person, arising out of an accident or collision in which that aircraft was 
involved, or arising out of an accident caused by the dropping or falling of any 
object from such aircraft, evidence that at the time of such accident or collision 
it was registered in the name of the defendant as owner shall be prima facie 
evidence that it was then being operated by and under the control of a person 
for whose conduct the defendant was wholly responsible, and absence of such 
responsibility shall be an affirmative defense to be set up in the answer and 
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proved by the defendant; and for the purposes of this act the term “owner” 
shall include the legal title holder thereof and any person, firm, copartnership, 
association or corporation having the lawful possession or control of an aircraft 
under written sale agreement. 

Sec. 4. Registration: Certificate. No flight of civil aircraft, other than 
of a foreign aircraft, shall be made or authorized to be made within this state 
unless such aircraft is possessed of valid aircraft registration and airworthi- 
ness or experimental certificates issued by the government of the United States, 
nor in violation of any term, specification or limitation of such certificates ; 
provided, however, that these restrictions shall not apply to model aircraft 
operated in accordance with such regulations as the director may prescribe, 
or to a non-passenger-carrying flight solely for inspection or test purposes 
authorized by the director or by the proper Federal authority to be made without 
such certificate. 

Sec. 5. Pilot’s License. No person shall operate any civil aircraft within 
this state unless such person is the holder of an effective pilot’s license, permit 
or certificate issued by the government of the United States; provided, however, 
that this restriction shall not apply to any person operating any aircraft licensed 
by a foreign country with which the United States has a reciprocal agreement 
covering the operation of such licensed aircraft nor to persons operating model 
aircraft, nor to any person piloting an aircraft which is equipped with fully 
functioning dual controls when a certificated instructor is in full charge of one 
set of said controls. No person shall operate any civil aircraft in this state 
in violation of any term, specification or limitation of such pilot’s license, permit 
or certificate. 

Sec. 6. License: Certificate. Such required pilot’s license, permit or 
certificate shall be kept in the personal possession of the pilot while he is 
operating an aircraft within this state. Such required aircraft certificates 
shall be carried in the aircraft at all times and shall be conspicuously posted 
therein in clear view of passengers. Such pilot’s license, permit or certificate 
and aircraft certificates shall be presented for inspection upon the demand of 
any passenger, any peace officer of this state, any authorized official or employee 
of the director, or the board, or any official, manager or person in charge 
of any airport or landing field in this state upon which the pilot shall land, or 
upon the reasonable request of any other person. In any criminal prosecution 
under any of the provisions of this act, a defendant who relies upon a license, 
permit or certificate of any kind shall have the burden of proving that he is the 
possessor of a proper license, permit or certificate. The fact of non-issuance 
of such license, permit or certificate may be evidenced by a certificate signed 
by the official having power of issuance, or his deputy, under seal of office, 
stating that he has made diligent search in the records of his office and that from 
the records it appears that no such license, permit or certificate was issued. 

Sec. 7. Registration. All resident individuals and owners or operators 
having any type of federal aeronautical certificate for an individual or air- 
craft shall register such certificates in such manner as the director may pre- 
scribe. Non-residents may operate non-commercially within the state without 
such registration for not more than ten consecutive days in any calendar year. 
To operate commercially intra-state, non-residents shall register. 

Sec. 8. Whenever in chapter 110 of the general laws, entitled “Division of 
state airports,” amended as to reorganization by chapter 660 of the public laws, 
1939, or in any document, record or proceeding authorized by the same, the 
word “airport” is used, such phrase shall hereafter be deemed to refer to 
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and mean “airport or landing field” and whenever in said chapter or in said 
document, record or proceeding, the words “division” and “chief” are used, 
such words shall hereafter be deemed to refer to, include and describe the 
“department of public works” or the “director of public works” as the context 
requires. 

Sec. 9. Sections 1, 3, and 12 of said chapter 110 of the general laws, as 
amended, are hereby further amended to read as follows: 

“Section 1. The director of public works shall have supervision over the 
state airport at Hillsgrove and such other airports as may be constructed or 
operated by the state. He shall enforce the provisions of this chapter. 

“Sec. 3. Upon his appointment and qualification as airport manager, as 
provided in section 12 of this chapter, for the state airport at Hillsgrove or 
for any other airport constructed or operated by the state, said manager shall 
take possession and assume control of said airport and proceed to operate and 
manage the same as an airport. 

“Sec. 12. For the state airport at Hillsgrove, the director shall employ 
an airport manager and such other assistants to hold office at his pleasure, 
fix their duties and salaries within the amounts appropriated therefor, and 
incur such other expenses as may be authorized by the general assembly 
within the amounts appropriated therefor and in accord with the requirements 
of the state civil service act. With the same limitations he may employ 
similar employees for each other airport that may be constructed or operated 
by the state.” 

Sec. 10. Sections 100, 101 and 106 of chapter 660 of the public laws, 
1939, known as the “Administrative act of 1939,” are hereby amended to read 
as follows: 

“Sec. 100. There shall be a department of public works. The head of the 
department shall be the director of public works who shall carry out, except 
as otherwise provided by this act, the provisions of chapters 74 to 80 inclusive, 
82, 85, 110, 112, 114, 115 and 638 of the general laws of 1938 and of all other 
general laws and public laws heretofore carried out by the existing director of 
public works and the department of public works, including the provisions of 
the act making uniform the law with reference to aeronautical regulation, 
passed at the January session, 1940. 

“Sec. 101. The department and the director shall have supervision over 
all contracts for public works, the construction, reconstruction, maintenance 
and repairs of roads and bridges, the care and the maintenance of public 
buildings and all other structures and automotive equipment of the state 
except as otherwise provided by this act, the development, maintenance, and 
operation of state airports, jurisdiction over all other aeronautics within the 
state, jurisdiction over rivers and harbors and state piers within the limits 
of state law; provided, however, that all contracts for the construction, recon- 
struction, maintenance and repairs of all public roads and bridges, public 
buildings and all other properties of the state government, and the purchase 
of all equipment, materials and supplies used in connection therewith shall be 
negotiated by the purchasing agent in the department of coordination and finance. 
The director of public works shall cooperate with the federal government in 
connection with public works projects. 

“Sec. 106. (a) Said department and director shall have supervision over 
the state airport at Hillsgrove, such other airports and landing fields as may 
be constructed or operated by the state and all other aeronautics within the state 
and shall enforce the provisions of chapter 110 of the general laws of 1938, 
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as amended, including the provisions of the act making uniform the law with 
reference to aeronautical regulation, passed at the January session, 1940. 

“(b) Within the department of public works there shall be an aeronautics 
advisory board which shall function as a unit independent of the director and 
not subject to his juridiction. Said advisory board shall consist of five qualified 
electors of the state, at least four of whom shall be persons having practical 
knowledge of aeronautics or aviation, who shall be appointed by the governor 
as herein provided. No person shall be eligible to serve on the advisory board 
who is actively engaged or employed in commerical or military aeronautics. In ihe 
month of February, 1941, and in the month of February in each year thereafter 
the governor shall appoint one member of said board to hold office until the 
first day of March in the fifth year after his appointment until his successor is 
appointed and qualified to succeed the member whose term will next expire. 

“When this act shall take effect the governor shall thereupon appoint one 
member of said board to serve until the first day of March, 1941, one member 
to serve until the first day of March, 1942, one member to serve until the first 
day of March, 1943, one member to serve until the first day of March, 1944, 
and one member to serve until the first day of March, 1945, and until their 
respective successors are appointed and qualified. The members of said board 
at their first meeting shall elect one of their number as chairman and thereafter 
shall elect a chairman upon the appointment of any new member for a full 
term and whenever the office may become vacant. 

“Any vacancy which may occur in said board shall be filled by appoint- 
ment by the governor for the remainder of the unexpired term. Said board 
shall make suggestions to and shall advise the director of the department con- 
cerning the aeronautical policies, rules, and regulations of the department; 
provided, however, that said advisory board shall have no administrative 
powers. 

“(c) Within said department there shall be an administrator of aeronautics 
who shall be well qualified in aeronautics and shall be appointed by the director, 
with the approval of the governor, and in accord with the requirements of the 
state civil service act. Said administrator of aeronautics shall exercise the 
powers and duties of the department and director relating to aeronautics. Said 
administrator shall devote his entire time to the duties of his office as required 
and prescribed by this act and shall not be actively engaged or employed in any 
other profession or business while holding the office of said administrator.” 

Sec. 11. General powers of adoption and notice of rules, regulations, and 
orders :—Except as otherwise specifically provided in this act, the director 
shall have supervision over aeronautics within the state, including (1) the 
establishment, location, maintenance, operation, and use of airports, landing 
fields, air markings, air beacons, and other air-navigation facilities, and (2) 
the establishment, operation, management, and equipment, of all air schools, 
flying clubs, and other persons giving air instruction. With the approval of 
the board, the director shall adopt and promulgate, and thereafter may amend 
or repeal, rules and regulations establishing minimum standards with which 
all air-navigation facilities, air schools, and flying clubs must comply, and, with 
the approval of the board, shall adopt and enforce, and thereafter may amend 
or repeal, rules, regulations, and orders, to safeguard from accident and to 
protect the safety of persons operating or using aircraft and persons and 
property on the ground, and to develop and promote aeronautics within this state. 
No rule or regulation of the director shall apply to airports, landing fields, air 
beacons or other air-navigation facilities owned or operated within this state 
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by the federal government. In order to avoid the danger of accident incident 
to confusion arising from conflicting rules, regulations, and orders governing 
aeronautics, the rules, regulations, and orders of the director shall be kept in 
conformity as nearly as may be with federal legislation, rules, regulations, and 
orders on aeronautics, and shall not be inconsistent with paramount federal 
legislation, rules, regulations, and orders on the subject. 

Every general rule, regulation, and order of the director shall be posted 
for public inspection in the main aeronautics office of the director at least 5 
days before it shall become effective, and shall be given such further publicity, 
by advertisement in a newspaper or otherwise, as the director shall deem 
advisable. 

Every order applying only to a particular person or persons named therein 
shall be mailed to, or served upon, such person or persons. 

Every rule, regulation, and order, general or otherwise, adopted by the 
director shall be kept on file with the secretary of state. 

Sec. 12. Duties. Fostering aeronautics. It shall be the duty of the 
director to foster aeronautics within this state in accordance with the provisions 
of this act and for such purpose the director shall: 

(a) Encourage the establishment of airports and other air-navigation 
facilities ; 

(b) Make recommendations to the governor and the general assembly as 
to necessary legislation or action thereto; 

(c) Study the possibilities for the development of air commerce and the 
aeronautical industry and trade within the state and collect and disseminate 
information relative thereto; 

(d) Advise with the civil aeronautics authority and other agencies of the 
federal government and with state authorities in carrying forward such research 
and development work as tends to increase and improve aeronautics within this 
state. 

Sec. 13. Investigations and hearings. The director shall have the power 10 
conduct investigations, inquiries and hearings concerning matters covered by the 
provisions of this act and accidents or injuries incident to the operation of 
aircraft occurring within this state. The director shall have the power to 
administer oaths and affirmations, certify to all official acts, issue subpoenas, 
or subpoenas duces tecum, compel the attendance and testimony of witnesses 
and the production of papers, books, and documents. If any person shall fail 
to comply with any subpoena, subpoena duces tecum or order issued under 
authority of this act, the director may invoke the aid of any superior court 
in this state. The court may thereupon order such person to comply with the 
requirements of the subpoena, subpoena duces tecum or order of the director, 
or to give evidence upon the matter in question. Any failure to obey the order of 
the court shall be punishable by the court as a comtempt thereof. 

Sec. 14. Admissibility in evidence of investigations and hearings—testi- 
mony of the director. The reports of investigations or hearings, or any part 
thereof, shall not be admitted in evidence or used for any purpose in any suit, 
action, or proceeding growing out of any matter referred to in such investi- 
gations or hearings, or in any report thereof, except in case of criminal or 
other proceedings instituted by or in behalf of the director under the provisions 
of this act; nor shall either the director or the administrator of aeronautics 
be required to testify to any facts ascertained in, or information gained by 
reason of his official capacity. Neither the director nor the administrator of 
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aeronautics shall be required to testify as an expert witness in any suit, action, 
or proceeding involving any aircraft or any navigation facility. 

Sec. 15. Enforcement, cooperation. It shall be the duty of the director 
and every state and municipal officer charged with the enforcement of state 
laws to enforce, and assist in the enforcement of this act. The director is 
further authorized in the name of the state of Rhode Island and Providence 
Plantations to enforce the provisions of this act by appropriate proccedings in 
the superior courts of this state. Other departments and political subdivisions 
of this state are authorized to cooperate with the director in the development 
of aeronautics within this state. 

Sec. 16. Examination of premises. In any case where the director shall 
pursuant to this act issue any order requiring or prohibiting certain things to be 
done, he shall set forth his reasons therefor and shall state the requirements to 
be met before such approval shall be given or such rule, regulation, or order 
shall be modified or changed. In any case where the director deems such 
action necessary or proper he may order the closing of any airport or landing 
field, or the cessation of operations of any air school, flying club, air beacon, 
or other air navigation facility, until the requirements laid down by the director 
shall have been fulfilled. To carry out the provisions of this act, the director 
and any officers, state or municipal, charged with the duty of enforcing this 
act, may inspect and examine at reasonable hours any premises, the aircraft 
and the buildings and other structures thereon, where such airports, landing 
fields, air schools, flying clubs, air beacons, or other air navigation facilities 
are operated. 

Sec. 17. Appeal from order. Any person against whom an order has been 
entered may within 10 days after the service thereof appeal to the superior 
court of the county in which the order was made or the property affected by 
the order is located for the purpose of having the reasonableness or lawfulness 
of the order inquired into and determined. 

Sec. 18. Procedure for appeal. The party taking the appeal shall file 
a petition in the office of the clerk of such superior court, and summons shall 
thereupon be issued by the clerk and shall be served upon the director. Upon 
the filing of the petition, the appeal shall be in order for trial not less than 10 
days nor more than 30 days after the service of the summons and shall be tried 
by the superior court without formal pleadings. Upon trial of the appeal, ihe 
court shall hear evidence as to matters concerning the order in question, as to 
the condition of the property in question, and the manner of its operation, 
and shall enter judgment either affirming or setting aside the order of the 
director or the court may remand the matter to the director for further 
hearing. The superior court may in its discretion determine whether the filing 
of the petition shall act as a stay of proceedings. 

Sec. 19. Failure to file appeal—Waiver. If an appeal is not taken from the 
order of the director within the period fixed, the party against whom the order 
was entered shall be deemed to have waived the right to have the reasonableness 
or lawfulness of the order reviewed by a court and that issue shall not be 
tried in any court in which suit may be instituted for the penalty for failure 
to comply with the order. 

Sec. 20. Penalty. Any person failing to comply with the requirements, 
or violating any of the provisions of this act, or the rules, regulations or orders 
adopted by the director shall be guilty of a misdemeanor and punishable by a 
fine of not more than $500.00 or by imprisonment for not more than one year 
or by both such fine and imprisonment. 
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Sec. 21. Separability. If any provision of this act or the application 
thereof to any person or circumstances is held invalid, such invalidity shall not 
affect other provisions or applications of the act which can be given effect 
without the invalid provision or application and to this end the provisions of 
this act are declared to be severable. 

Sec. 22. Repeal. Chapter 109 of the general laws, entitled “The uniform 
law of aeronautics,” amended as to reorganization by chapter 660 of the public 
laws, 1939 and further amended by chapter 722 of the public laws, 1939, is 
hereby repealed. 

Sec. 23. Time of Effect. This act shall take effect upon its passage and all 
acts and parts of acts inconsistent herewith are hereby repealed. 

A true copy, 
Attest: 
J. HECTOR PAQUIN 
Secretary of State 
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Effect of Reorganization Plans* 
No. III and No. IV 


Reorganization Plans No. III and No. IV, transmitted by the Presi- 
dent to the Congress in April of this year under the Reorganization Act 
of 1939, became effective on June 30, 1940. For the convenience of those 
who deal with the Civil Aeronautics Authority, the future division of 
certain functions between the Civil Aeronautics Board (this being the 
name to which the present five-member Authority has been changed), 
the Administrator of Civil Aeronautics and the Secretary of Commerce, 
as effected by the above-mentioned Reorganization Plans, will be described 
below. Under the Civil Aeronautics Act of 1938, the Civil Aeronautics 
Authority is an independent agency composed of the five-member Author- 
ity, the Administrator, and the three-member Air Safety Board. 

At present the functions of the five-member Authority are largely 
regulatory in character and cover substantially the entire field of civil 
aeronautics, It has the responsibility for all economic regulations, includ- 
ing, among other matters the issuance of certificates of public convenience 
and necessity to air carriers, the fixing of rates for the transportation of 
mail by air and the regulation of rates for the transportation of passengers 
and property by air, the supervision of interlocking relationships between 
air carriers and others in the aeronautical industry, and passing upon con- 
tracts between air carriers affecting air transportation in certain ways. 
It is also responsible for all safety regulation which includes the issuance 
of all types of safety certificates (pilot, mechanic, air carrier operating, 
type, production, airworthiness, etc.), promulgation of safety standards, 
rules, and regulations, and the enforcement of such rules and regulations 
by available means including the suspension and revocation of safety cer- 
tificates and the initiation of proceedings to impose civil penalties. In 
addition, the Authority provides for the recordation of title to, and the 
registration of, aircraft. Furthermore, the Authority has the responsibility 
for the administration of the Civilian Pilot Training Act of 1939. 

The Administrator is responsible for the establishment, maintenance, 
and operation of the civil airways and all of the air navigation facilities 
located upon them. This includes the supervision of all traffic control 
centers. In addition, he has the duty of promoting civil aeronautics and of 
carrying out certain developmental work with, and service testing of, aero- 
nautical equipment. 

The Air Safety Board has the responsibility of investigating acci- 
dents involving aircraft, reporting to the Authority the causes of such 
accidents, and recommending the adoption of any measures designed to 
prevent recurrence of similar accidents in the future. 

Reorganization Plan No. III transfers from the Authority to the 
Administrator of Civil Aeronautics (this being the new name given to 





*Taken from Civil Aeronautics Authority Press Release of June 29, 1940. 
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the Administrator by this Plan) the functions vested in the Authority 
by the Civilian Pilot Training Act of 1939; the functions of aircraft regis- 
tration and of safety regulation described in Titles V and VI of the Civil 
Aeronautics Act of 1938, except the functions of prescribing safety stand- 
ards, rules, and regulations and of suspending and revoking certificates 
after hearing; the functions provided for by section 1101 of the Civil Aero- 
nautics Act of 1938 relating to notices concerning hazards to air com- 
merce; and the function of appointing such officers and employees and 
of authorizing such expenditures and travel as may be necessary for the 
performance of all functions vested in the Administrator. 

Reorganization Plan No. IV transfers the functions of the office of 
Administrator of Civil Aeronautics to the Department of Commerce and 
these functions are to be exercised by the Administrator under the direc- 
tion and supervision of the Secretary of Commerce. The Plan also abolishes 
the offices of the Members of the Air Safety Board and consolidates the 
functions of the Air Safety Board with the functions of the Civil Aero- 
nautics Authority (the name of which is changed to the “Civil Aeronautics 
Board”, as indicated above). The Civil Aeronautics Board and its functions 
are placed within the framework of the Department of Commerce; but all 
of its functions are to be exercised with complete independence of the 
Secretary of Commerce. 


Functions to be Exercised by the Board 


The Board will retain the functions of economic regulation which are 
described above and the functions of prescribing safety standards, rules, 
and regulations and of suspending and revoking safety certificates after 
hearing (including the disposition of any petition for reconsideration of 
a denial by the Administrator of an application for the issuance or renewal 
of an airman certificate). The accident investigation and related functions 
which were exercised by the Air Safety Board are to be exercised by 
the Civil Aeronautics Board and the Board will have a staff both in Wash- 
ington and in the field to assist it in this work. 


Functions to be Exercised by the Administrator of Civil Aeronautics 


Many of the former functions of the Authority with respect to safety 
regulation will, after June 30, 1940, be handled by the Administrator of 
Civil Aeronautics. He will have charge of the entire field staff engaged in 
safety regulation duties, including aeronautical inspectors, engineering 
inspectors, and aircraft airworthiness engineers. It will be his responsi- 
bility, through his technical staff in the field and in Washington, to pro- 
vide for the flight testing and examination of applicants for airman cer- 
tificates, the examination and flight testing of aircraft for type and air- 
worthiness certificates, the examination of aircraft manufacturers’ facilities 
to determine whether a production certificate should be issued, the exami- 
nation of equipment and facilities of aircraft repair stations and flying 
and mechanic schools to determine whether they are qualified to receive 
certificates, and to maintain a continuous general supervision over the 
holders of all of these certificates to make certain that their original quali- 
fications are maintained. 

The Administrator will also have substantial jurisdiction over the 
enforcement of the safety provisions of the Act and of the Civil Air Regu- 








354 JOURNAL OF AIR LAW AND COMMERCE 


lations. There are in use at present five methods of enforcing civil air 
regulations: (1) a reprimand, (2) the transmission of information con- 
cerning violations to the Department of Justice for the initiation of pro- 
ceedings to collect a civil penalty, (3) the compromise of a civil penalty, 
(4) the suspension or revocation of a certificate, and (5) the denial of 
the renewal of a certificate upon the expiration thereof. 

The first three of these methods of enforcement will be exercised by 
the Administrator, although in case of methods (2) and (3) it is antici- 
pated that some channels for the interchange of comments upon the pro- 
posed action between the Board and the Administrator will be established. 
Under such an arrangement, if the Administrator determines to recom- 
mend that a civil penalty be imposed upon a violator, the Administrator 
will transmit the reported violation to the Department of Justice, after 
consulting with the Board, for the initiation of judicial proceedings to 
collect the civil penalty incurred. Also, it will be the duty of the Admin- 
istrator, after consulting with the Board, to accept or reject any com- 
promises of civil penalties which may be offered. 

Method (4) is to be exercised by the Board whether such action is 
taken after the statutory hearing or on a waiver of hearing by the vio- 
lator. It is expected, however, that, in most cases, the Administrator’s 
staff will present the evidence to the Board or its examiners in suspension 
and revocation cases where the suspension or revocation is recommended 
by the Administrator. If the Administrator or his staff determines that 
the holder of a safety certificate has failed to maintain the original quali- 
fications for the certificate and that the suspension or revocation of the 
safety certificate is necessary, it will be his duty to bring the matter to 
the attention of the Board in order that it may take the necessary action 
to suspend or revoke the certificate. 

On the other hand, if facts come to the attention of the Board from 
sources other than the Administrator (such as through the investigation 
of accidents) which indicate the necessity for suspending or revoking the 
safety certificate, the Board will, of course, initiate the proper proceedings 
on its own motion. The temporary suspension of certificates in emer- 
gency, as authorized by the Act, may be effected by the Administrator. 
Promptly after such a temporary suspension has been effected, an oppor- 
tunity for a hearing before the Board or one of its examiners must be 
given to the holder of the certificate. 

While method (5) is to be exercised by the Administrator, a petition 
for a reconsideration of a denial by the Administrator of the issuance or 
renewal of an airman certificate is to be heard and decided by the Board, 
although it is expected that the Administrator’s staff is to present evidence 
to the Board at the hearing. All such petitions should, therefore, be filed 
with the Board. 

It will be the duty of the Administrator, through his inspection staff, 
to investigate violations of the safety provision of the Act and of the 
safety standards, rules and regulations, and through his legal staff in 
Washington, to take such of the above-mentioned steps as seem to him 
to be necessary. 

In performing his function relating to air safety, the Administrator 
will be bound by the safety standards, rules, and regulations prescribed 
by the Board. The Board will determine and issue in the form of regula- 
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tions, the qualifications for securing the various types of safety certificates 
and will prescribe the safety standards, rules and regulations which govern 
the operation of aircraft and other aeronautical activities. Of course, the 
Administrator may, and undoubtedly he will, recommend to the Board 
the issuance and amendment of such rules and regulations as his experience 
indicates to be necessary. On the other hand, the Board will take the 
initiative in prescribing new or amended safety standards, rules, and regu- 
lations where the Board feels that such action is required. Thus, in so far 
as safety regulation is concerned, it can be said generally that the Board 
prescribes the standards, rules, and regulations, and that the Adminis- 
trator is primarily charged with the duty of taking or recommending 
action to carry them into effect. 

As indicated above, the Administrator is also responsible for the 
administration of the Civilian Pilot Training Act of 1939; and for the 
recording of title to aircraft and for the registration of aircraft. 

All of the functions of the Administrator, unlike those of the Board, 
are performed under the general direction and supervision of the Secre- 
tary of Commerce. 


There follows, in convenient parallel columns, a detailed statement 
of the way in which certain safety regulation functions are to be exercised. 


The Administrator is to The Board is to Exercise 
Exercise the Functions of: the Functions of: 
1. Recommending and supporting 1. Preparing, analyzing, technically 


safety standards, rules, and regula- and legally, and prescribing safety 
tions in all cases where, in the course standards, rules, and regulations in 
of the administration and enforce- such detail as may seem proper to 
ment of such standards, rules, and the Board, including those proposed 
regulations, it appears to the Admin- by the Administrator as well as those 
istrator necessary or desirable that proposed by the Board on its own 
existing standards, rules, and regula- initiative. 

tions be amended or that new ones be 

adopted. 

2. Interpreting safety standards, 2. Interpreting safety standards, 
rules, regulations, and applicable stat- rules, and regulations, and applicable 
utes, in connection with the admin- statutes, in connection with suspen- 
istration and enforcement of such _ sion and revocation safety proceedings, 
standards, rules, regulations, and stat- and in conection with proceedings 
utes. upon the denial of an application for 

the issuance or renewal of an air- 
man certificate, and in connection with 
questions submitted to the Board either 
by the Administrator or by others 
requesting interpretations of such 
standards, rules, and regulations or 
applicable statutes. 


3. Making the necessary inspec- 3. Receiving of all petitions for 
tions and flight tests, and conduct- reconsideration of a denial of an 
ing the necessary examinations pre- application for an airman certificate 
ceding issuance in particular cases or renewal thereof under section 602 
of various certificates referred to in (b) of the Act, setting such petitions 
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Title VI of the Act, issuing such 
certificates and renewing, altering, 
amending, or modifying the same, 
subject, of course, to compliance with 
all applicable statutes and to the safety 
standards, rules, and regulations pre- 
scribed by the Board. This will also 
include, of course, the denial of appli- 
cations for such certificates or renewal 
thereof and in the event that an air- 
man (whose application for a certifi- 
cate has been denied) petitions for 
reconsideration, the Administrator will 
present the case in support of the 
denial in any hearing. 


4. Recommending to the Board 
punitive and corrective actions by the 
Board, where it has jurisdiction in 
connection with the enforcement of 
the safety provisions of the Act and 
of safety standards, rules, and regu- 
lations. This will include recom- 
mendations for the issuance of orders 
directed to the holders of certificates 
requiring them to show cause why 
such certificate should not be sus- 
pended or revoked. 


5. Effecting emergency suspension 
of certificates under section 609 of 
the Act and presenting cases to the 
Board or its examiners (including 
cases where hearings have been 
waived) for the suspension and rev- 
ocation of certificates issued under 
Title VI of the Act. 


6. Requesting the Board for a 
formal investigation of safety mat- 
ters which, in his opinion, require 
such investigation under Title X of 
the Act and presenting such relevant 
evidence as may be available to him 
to the Authority or one of its Exam- 
iners. 


7. Acceptance of offers in com- 
promise of civil penalties under sec- 
tion 901 of the Act and transmission 
to the Attorney General of uncompro- 
mised civil penalty cases. 
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down for hearing before an exam- 
iner of the Board, and making final dis- 
position of such petitions. 


4. Issuance, upon the recommenda- 
tion of the Administrator or upon 
the Board’s own initiative, of orders 
to show cause directed to holders of 
safety certificates. 


5. Hearing and deciding suspen- 
sion and revocation cases arising un- 
der section 609 of the Act, including 
cases instituted upon the initiative of 
the Board, and deciding all such cases 
even if a hearing has been waived. 
The Board will also handle appeals 
to the courts from suspension and 
revocation orders. 


6. Receiving and considering all 
formal complaints with respect to 
safety matters which are filed under 
section 1002 (a) of the Act and 
instituting all investigations, holding 
all hearings, and entering all orders 
with respect to safety regulation mat- 
ters which may be called for under 
sections 1002 (b) and (c) of the act. 


7. The Board, in cooperation with 
the Department of Justice, will handle 
all appeals to the courts from its 
orders relating to safety matters. 
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DEPARTMENT OF COMMERCE 
CIVIL AERONAUTICS ADMINISTRATION 


Memorandum of Instruction 
October 5, 1940 


BO: Assistants to Administrator 

Service, Division and Section Heads Washington Office 

Regional Managers 

All Personnel of Inspection and Civilian Pilot Training Service 
FROM: The Administrator of Civil Aeronautics 

Effective immediately, the following outline of functions will govern 

the operations of the Inspection and Civilian Pilot Training Services with 
respect to the Civilian Pilot Training Program. In order that the relation- 
ship of these Services, as indicated in the outline of functions, may be 
clearly understood, the following summary statement of responsibilities 
is presented: 


I. Inspection Service 

The Inspection Service is responsible for the airworthiness of all 
aircraft, including their component parts and accessories, used in the 
Civilian Pilot Training Program, and the certification of all airmen par- 
ticipating in the program. 
II. Civilian Pilot Training Service 

The Civilian Pilot Training Service is responsible for the administra- 
tion of the Civilian Pilot Training Program including the negotiation of all 
necessary contracts and the supervision of the performance thereunder. 


OUTLINE OF FUNCTIONS 

Inspection Service 

(1) Certificates and rates all flight instructors employed by the Civilian 
Pilot Training contractors. 

(2) Certificates all aircraft, components and accessories used in the 
Civilian Pilot Training Program. 

(3) Advises and counsels with the Administrator upon safety aspects of 
the Civilian Pilot Training Program. 

(4) Enforces the minimum standard requirements of Civil Air Regulations 
governing the maintenance of all aircraft, components and accessories 
used in Civilian Pilot Training Program. 

(5) Conducts, either through the medium of aeronautical inspectors or 
authorized flight examiners designated by the Inspection Service, all 
written and flight examinations necessary for the issuance of airman 
certificates and ratings to students trained under the Civilian Pilot 
Training Program. 

(6) Issues airman certificates and ratings in accordance with Civil Air 
Regulations. 

(7) Performs the Administration’s functions in the investigation of accidents 
and violations of Civil Air Regulations. 

Civilian Pilot Training Service 

(1) Establishes methods and standards for ground and flight instruction 
for Civilian Pilot Training students. 





(4) 
(5) 


(6) 


(7) 


(8) 


(9) 
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Negotiates contracts with ground schools and flight training con- 
tractors incorporating established standards and methods of in- 
struction. 

Establishes student quotas for ground schools and flight training 
contractors. 

Establishes the ratios of flying instructors and aircraft to students. 
Determines the makes and types of qualified aircraft which may be 
used in the Civilian Pilot Training Program. 

Determines such special aircraft maintenance requirements as are 
necessary to the Civilian Pilot Training Program. 

Supervises contractual performance of ground school and flight 
training contractors, and takes appropriate action in instances of 
breach of contract. 

Determines eligibility of students for graduation from Civilian Pilot 
Training courses, and issues appropriate evidence of satisfactory 
completion of training. 

Reports accidents and violations of Civil Air Regulations to the 
Regional Managers. 


DONALD H. CONNOLLY, 
Administrator of Civil Aeronautics. 











NOTES, COMMENTS and DIGESTS 


CONSOLIDATION AND MERGER OF AIRLINES UNDER 
SECTION 408 (b) OF THE C. A. A. 


Petitioner, United Air Lines Transport Corporation, filed an application 
with the Civil Aeronautics Board pursuant to § 408 (b) of the Civil Aero- 
nautics Act of 1938, requesting a certificate of convenience and necessity for 
merger or purchase of all the assets of Western Air Express Corporation. 
After proper hearing, Special Trial Examiner, Roscoe Pound, recommended 
approval of the petition. Exception was thereupon filed by the interveners, 
T. W. A., and the minority shareholders committee of Western. After 
reviewing the Examiner’s report, the Civil Aeronautics Board refused issuance 
of the certificate on the ground that the proposed merger would be inconsistent 
with “public interest.” Alternatively, an application for interchange of flying 
equipment on the airlines’ connecting transcontinental route was approved, thus 
eliminating passenger transfer at Salt Lake City. 

The instant case raises two issues: (1. construction of the statute, (2. 
application of the statute to the particular fact situation. 

Section 408 (b) of the Act provides that the Board shall approve mergers 
unless they find that such acquisition of control “will not be consistent with the 
public interest.’3 It would seem that this represents an express mandate for 
the Board to grant all petitions unless found contrary to public interest. Hence, 
in every case the burden of proof would rest on the Board. The present case 
represents no express ruling on this point, for petitioner undertook to establish 
public benefit;# the Board and the Examiner differed as to what was proved. 

Assuming that the burden of proof rests with the Board, the statute is not 
clear as to the degree required; must the Board prove simply that no additional 
benefit to public interest will accrue, or must they establish that the proposed 
merger will be detrimental to public interest? Again, the ruling of the instant 





1. In the Matter of the Application of United Air Lines Transport Cor- 
poration, Docket No. 270; Board Order, Serial No. 558, June 19, 1940. 

. In the Matter of the Application of United ‘Air Lines Transport Cor- 
eo an ary. No. 215; Board Order, Serial No. 557, June 19, 1940. 

3; 9 U.S.C.A,. § 488 (b), 52 Stat. 1001 (1938) “Any person seeking approval 
of a pI ay merger, purchase, lease, operating contract, or acquisition of 
control specified in subsection (a) of this section, shall present an application to 
the Authority, and thereupon the Authority shall notify the persons involved 
in the consolidation, merger, purchase, lease, operating contract, or acquisition of 
control, and other persons known to have a substantial interest in the proceed- 
ing, of the time and place of a public hearing. Unless, after such hearing, the 
Authority finds that the consolidation, merger, purchase, lease, operating’ con- 
tract, or acquisition of control will not be consistent with the public interest or 
that the conditions of this section will not be fulfilled, it shall by order, approve 
such consolidation, merger, purchase, lease, operating contract, or acquisition of 
control, upon such terms and conditions as it shall find to be just and reasonable 
and with such modifications as it may prescribe: Provided, That the Authority 
shall not approve any consolidation, merger, purchase, lease, operating contract, 
or acquisition of control which would result in creating a monopoly or 
monopolies and thereby restrain competition or jeopardize another air carrier 
not a party to the consolidation, merger, purchase, lease, operating contract, or 
acquisition of control . 

Supra Note 1, at 5: “United seeks to establish that the approval of the 
application would advance the public interest by contending (1) that the 
transcontinental service between Los Angeles and points east of Salt Lake City on 


United’s route ... would be materially improved, (2) that the unification of 
properties and operations would result in greater efficiency and economy, and 
(3) that local service would be better... than it is at present.” 
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case is dicta.5 However, the words, “will not be consistent with public interest’ 
seem to support the latter construction. Further, should the first construction 
be adopted, this would in effect shift the burden of proof to the petitioner as in 
every instance no other party could be relied on to allege hypothetical benefits 
to the “public interest.” 

What the Board must prove in establishing detriment to public interest is 
not left to speculation. The framers established in their “Declaration of 
Policy,” § 2,7 that “among other things” the “public interest” should be 
determined by consideration of adequate development, economy and safety, 
fair trade practices and the protection of such competition as necessary for the 
benefit of all interests concerned. In the instant case, the Board was of the 
opinion that sufficient detriment to the public interest existed to deny the 
application.8 

As the Board found such detriment existent, they concluded no necessity 
existed to consider the first proviso of § 408 (b) which says that no merger 
or lease shall be approved which would “result in creating a monopoly or 
monopolies and thereby restrain competition or jeopardize another air carrier 

. "9 However, as such exclusion is questionable and as the proviso was both 
considered and interpreted by the Board in the Interchange Opinion, it is worthy 
of note. Apparently the position of both the Board and the Examiner was that 
this monopoly proviso is a condition supplemental to the public interest criterion 
(which in itself involves consideration of restraint of competition).1° Thus, 





5. Supra note 1, at 4: “The application of United is to be approved, pro- 
viding the other conditions in section 408 are fulfilled, unless it is found that 
the proposed acquisition of control and the subsequent merger or purchase of 
assets will not be consistent with the public interest.” 

Supra note 1, at 26: We find that the factors opposed to the public interest 
. .. Outweigh the considerations urged in support thereof ... therefore... 
that approval of United's application in this case would not be consistent with 
the public interest.” 

Supra note 2, at 11. “Under the terms of section 408 (b) and 412 (b) 
of the Act, two distinct issues are presented for decision: (1) whether or not 
the agreement is adverse to or inconsistent with the public interest . .. In 
so far as the ‘public interest’ is concerned, the expressions ‘adverse to’ and 
‘not consistent with’ have essentially the same meaning... ” 

. See supra, note 3. 

7. 49 U.S.C.A. § 402, 52 Stat. 980 (1938); “In the exercise and perform- 
ance of its powers and duties under this Act, the Authority shall consider the 
following, among other things, as being in the public interest, and in accordance 
with the public convenience and necessity. 

(a) the encouragement and development of an air-transportation system 

properly adapted to the present and future needs of the foreign and 

domestic commerce of the United States, of the Postal Service and of the 
national defense ; 

(b) The regulation of air-transportation in such manner as to recognize and 

preserve the inherent advantages of, assure the highest degree of safety 

in, and foster sound economic conditions in, such transportation, and to 
improve the relations between, and coordinate transportation by, air 
carriers ; 

(c) The promotion of adequate, economical, and efficient service by air 

carriers at reasonable charges, without unjust discrimination, undue prefer- 

ences or advantages, or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the sound development of 

an air-transportation system properiy adapted to the needs of the foreign 

and domestic commerce of the United States, of the Postal Service and of 
the national defense. 

(e) The regulation of air commerce in such manner as to best promote its 

development and safety; and 

(f) The encouragement and development of civil aeronautics. 

8. See supra, note 5. 

9. See supra, note 3. 

10. Trial Examiner's Report at 11: “I conclude that, subject to the 
roviso in § 408 as to monopoly with certain effects, the balance of public interest 
n advancing air travel and making it as effective as possible as a means of 
transporting Passengers, mail and express is prescribed as the general policy to 
be carried out by the Authority in all cases.” 

Supra note 1, at 26: “However, in view of our finding that the proposed 
acquisition of control, and subsequent merger or purchase of assets, is incon- 
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even if an application of X and Y lines for merger shows adequate consonance 
with public interest, the Board still would be powerless to grant a certificate 
of convenience and necessity, should such action create a monopoly. The 
anomalous situation thus created is, that if X and Y lines are non-competing 
monopolies at the time of the application, the proviso of § 408 (b) would seem 
not to apply. Examiner Pound, who construed the monopoly proviso to apply 
in the instant case, perceived this as one method of circumvention; said he: 
“.. it is pretty clear that there is no actual competition between United and 
Western.”** 

Whether the Board correctly regarded the monopoly proviso of § 408 (b) 
as a supplemental limitation depends largely upon the interpretation accorded. 
Read literally, it would seem to prohibit all monopolies, for any monopoly is 
in degree a restraint of competition. However the Board refused to accept 
this definition of monopoly ; they defined it instead “as a condition embodying a 
particular degree of control.”12 Claimed advantage of this definition is that 
the words immediately following “monopoly,” ‘“‘and thereby restrain competi- 
tion,” are thereby given meaning whereas they are otherwise repetitious. The 
difficulty here lies in the fact that by redefining “monopoly,” restraint of 
competition likewise alters meaning and again becomes repetitious, though in a 
different sense than priorly. Hence, not only are definitions foreign to the 
statute invoked, but the canons of statutory interpretation are not aided. 


An established canon of statutory construction makes mandatory an inter- 
pretation giving all parts of a statute consonance and purpose.13 If we refer 
to the policy section of the Act, § 2, we find that § 2 (d) declares that 
“competition to the extent necessary to assure the sound development of an air 
transportation system... ,” shall be maintained.14 This is elastic; it does not 
say that competition is to be maintained—rather, the board is to “consider” its 
necessity. If effect be given this policy section, the proviso of § 408 (b) cannot 
exclude monopolies absolutely. Further support for this position may be found 
in the fact that § 414 of the Act relieves all parties under § 408 from the 
operation of the antitrust laws.15 If no monopolies were to be allowed, it would 
be senseless to lift the ban. Hence, to give the whole Act accordance, the 
proviso of § 408 (b) must be regarded as a particularization of § 2; therefore 
the clause, “and thereby restrain competition or jeopardize another air carrier,” 
becomes explanatory rather than repetitious of its modifier, “monopoly.”16 





sistent with the public interest, it is necessary to decide this case on the basis 
of the proviso.” 

Supra note 2, at 11: “Under the terms of section 408 (b) and 412 (b) of 
the Act, two distinct issues are presented for decision: (1) whether or not the 
agreement is adverse to or inconsistent with the public interest, or will violate the 
Act or any of the conditions of section 408; and (2) whether or not the agree- 
ment will result in creating a monopoly and thereby restrain competition or 
jeopardize another air carrier.” 

1 Trial Examiner’s Report at page 22. 

12. Supra note 2, at 22 et. seq. The Board concludes “that restraint of 
competition is a factor, in so far as the application of the proviso is concerned, 
only if it results from that degree of control which the Authority decides con- 
stitutes a monopoly of air transportation.” 

13. Nashville, Chattanooga, and St. Louis Railroad v. Tennessee, 262 U. S. 
318 (1923); Robinson v. Baltimore and Ohio Railroad, 222 U. S. 506 (1911). 

14. See eupee note 7. 

15. 49 U.S.C.A. § 494, 52 Stat. 1004 (1938): Any person affected by any 
order made under sections 408 ... shall be and is hereby, relieved from the 
operations of the ‘‘antitrust laws”... and of all other restraints and prohibitions 
made by, or imposed under, authority of law, insofar as may be necessary 
to enable such person to do anything authorized, approved, or required by such 
order, 

16. An incidental problem of interpretation of § 408 (b)’s proviso is 
possible. Does ‘jeopardize another air carrier” modify the predicate of the first 
subordinate clause, “which would result in creating a monopoly or monopolies.” 
or, do the two together constitute a single compound subordinate clause? If 
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Is the proviso of § 408 (b) then, anything more than a mandate that the 
Board give extraordinary consideration to the issue of monopoly and competi- 
tion when considering the elements of public interest under § 408 (b)? If 
not, then the proviso of § 408 (b) is in no sense a supplemental condition to the 
granting of a certificate of convenience and necessity. 
It is doubtful if Congress ever intended the monopoly proviso to be 
absolute. Section 408 (b) was taken in principle from the Interstate Commerce 
§ 5,17 and was originally drafted by Commissioner Eastman of that 
body.!8 In fact, it has been asserted that the Commerce act was in reality 
silently enacted into the C. A. A.19 As found both in the Commerce Act and the 
original draft of the McCarran and Lea bills, the proviso prohibited only those 
monopolies that would “unduly restrain competition or unreasonably jeopardize 
another air carrier . . . "29 Senator Borah demanded the striking of the 
italicized words on the ground that he did “not wish to connive at a still more 
liberal construction” of the Standard Oil case.2! However, there is no indi- 
cation that Congress intended the Board to have any less power than the 
Commerce Commission.”? 





the latter, then jeopardy to another air carrier is a condition in addition to 
monopoly. There seems little doubt though that the jeopardy clause was 
intended to be the second predicate of the second subordinate clause—all of which 
together modify ‘monopoly.’ Thus construed the proviso means that those 
monopolies shall be prohibited which restrain competition or jeopardize another 
air carrier. 

17. 49 U.S.C.A. § 5 (1) (1933) “. . . Whenever the commission is of 
opinion, after hearing upon application of any carrier . .. that the division of 
their traffic or earnings, to the extent indicated by the commission, will be in 
the interest of better service to the public, or economy in operation, and will 
not unduly restrain competition, the commission shall have authority by order 
to approve and authorize... such division of traffic or earnings ... as shall 
be found by the ewe to be just and reasonable in the premises.” 

U.S.C.A. § 5 (4) (b) (1933) “Whenever a consolidation, merger, pur- 
chase, lease, operating cannes or acquisition of control is proposed . If 
after such hearing the Commission finds that, subject to such terms and 
conditions and such modifications as it shall find to be just and reasonable, the 
proposed consolidation, merger, purchase, lease, operating contract or acquisi- 
tion of control will be in harmony with and in furtherance of the plan for the 
consolidation of railway properties established pursuant to paragraph (3), 
and will promote the public interest, it may enter an order approving and 
authorizing such consolidation, merger, purchase, lease, operating contract, or 
acquisition of control, upon the terms and conditions and with the modifications 
so found to be just and reasonable.” 

18. See 83 Congressional Record, page 6730. 

19. See Rhyne, Civil Aeronautics Act Annotated, Preface pp. xv, Xvi. 

20. (19388) 9 JOURNAL OF AIR LAW 317, 318. 

21. See supra, note 18, Standard Oil Company of New Jersey v. United 
States 221 U. &. 1 1910). 

22. 83 Congressional Record, page 6732: Mr. Pope. Mr. President, I 
should like to ask, what would be the effect of striking out the words “unduly” 
and ‘ ‘unreasonable” on page 67? In other words, why were those words inserted 
in the first place? Was there a reason for inserting them; and if so, what 
would be the effect of striking them out? 

Mr. McCarran. Mr. President, in my judgment, if the Senator addresses 
his question to me, the effect would be that it would lessen what I choose to 
term the flexibility of judgment. In other words, we are creating an authority 
to deal with a great industry. We are giving to that authority very much 
ee latitude, so that the industry may go forward and the public may be 
served. 

If we provide that they shall not do a thing “unduly” or “unreasonably,” 
we inject into the law the equation of human judgment as to what is undue 
and what is unreasonable. If we take these words out, then we say that they 
shall not do a certain thing. That is an analysis of it, as I see it. 

Mr. Pope. Mr. President, that is the question in my mind. There is an 
authority for consolidation and merger, or for operating contracts. 

Mr. McCarran. Yes. 

Mr. Pope. lit seems that any consolidations and merger in the ordinary 
case--— 
Mr. McCarran. Would be denied. 

Mr. Pope. Would have to be denied. 

Mr. McCarran. That is correct. 

Mr. Pope. If we leave out those words. So that in a consolidation, merger, 
or operating contract, acquisition of control would not be possible with those 
words left out. That may be a desirable thing, but I merely wished to get it 
clear in my mind. 

Mr. McCarran. I shall answer the Senator’s question, and I am glad the 
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That public interest may demand the creation of a monopoly in some 
instances scarcely admits of a doubt. Conceptually, monopolies are closely 
allied with public utilities; “the notion of a public utility is made up of two 
ideas: (a) the idea of monopoly and (b) the idea of common necessity.”23 
It is the necessity of monopoly in a public utility which distinguishes it from 
other forms of competitive enterprise and leads the State to confer upon such 
industries legal monopolies. As distinguished from other forms of enterprise 
where competition is maintained through equality of bargaining power, the 
State then undertakes to control the utility’s economic relations.24 That this 
is done in the “public interest” has been established doctrine since Munn v. 
[llinois.25 

Classification of the air transport industry as a public utility is not 
difficult. If not completely a utility, at least it possesses many of the 
characteristics thereof.2® Much significance may be ascribed to the fact that 
Congress not only indicated the degree of public interest involved, but created 





Senator from Idaho is going to assist me, because I know that his mind and 
mine run along the same lines with reference to this subject. 

If we strike out those words, we make it hard and fast that they shall not 
do a certain thing; but they will do it, because their judgment will operate no 
matter what law we enact. Then, when they do it, we have to come back to the 
law and say, ‘You did it wrongfully” or “You did it rightfully’ and then some 
court will have to pass on it finally. 

Mr. Borah. Mr. President, the suggestion of my colleague that a merger 
necessarily destroys competition, in my judgment is not well sustained. There 
may be a merger or there may be a combination, and it may not have any 
effect on the question of competition whatever. It all depends upon the facts 
in each case. What I desire to see accomplished is the preservation of the 
opportunity of competition. When we say to the commission that these lines 
shall not do a thing “unduly” or “unreasonably” it is very different from 
saying that they | shall not do it. It gives too much room for unlimited con- 
struction .. 

iE. Rhyne, supra note 19 at 144: “The provision regulating consolidation, 
merger and acquisition of control is taken in principle from the Interstate 
Commerce Act, but the Authority is much more limited in its discretion... 

Rhyne, supra note 19 at 147: “The antitrust exemption provision invoked 
much debate by Congress, but the same provisions are included in the Inter- 
state Commerce Act. Under the Air Mail Act of 1934, Solicitor General Crowley 
was severely criticized for allowing merger of competing lines, and Senators 
McCarran and Pope in the debate on the Bill declared that in the ordinary case 
any consolidation or merger ‘would be denied’.” 

Apparently Mr. Rhyne overlooked part of the record printed above. 
Senators McCarran and Pope were merely seeking clarification of the issue 
and Senator Borah is quite clearly correcting their impression as to denial in 
his concluding remarks. Note also Senator McCarran’s remark that the 
Board will grant monopolies in any event; compare with the Board’s statement, 
supra note 12. 
ons 23. 18 Encyclopaedia Britannica 744; 12 Encyclopaedia of Social Sciences 


24. Supra, note 23: “The power of the State will be used either to regulate 
industries so as to restore equality of bargaining power by maintaining competi- 
tion and controlling competitive practices, or used to promote the inherent trend 
toward monopolistic organization by conferring upon such industries legal 
monopolies and then controlling their economic relations... 

25. 94 U. S. 113, 126 (1876): “When private property is ‘affected with 
a public interest, it ceases to be juris privati only.’ This was said by Lord 
Chief Justice Hale more than two hundred years ago in his treatise De Portibus 
Maris 1 Harg. Law Tracts 78 ... Property does become clothed with a public 
interest when used in a manner to make it of public consequence and affect the 
community at large. When, therefore, one devotes his property to a use in 
which the public has an interest, he, in effect, grants the public an interest 
in the use, and must submit to be controlled by the public for the common 
good, to the extent of the interest he has thus created. He may withdraw 
his grant by discontinuing the use; but so long as he maintains the use, he 
must submit to the control.” 

Supra note 23: A “tendency toward monopoly, whether the result of 
a competitive struggle or brought about by legislation is a fundamental char- 
acteristic of public utility business.” 
is the duty of a public utility ‘To render reasonably adequate service 
to all who apply ... up to the limit of its capacity with capacity being defined 
as the limit of profitableness.” 

It may be said that the legal notion of public utility is that of a fixed con- 
cept with a changing content. ‘‘The industries at any time recognized as 
‘clothed with a public interest’ are not necessarily the industries which may 
legally be classified as public utilities at another time.’ 
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over the industry a body endowed with greater power than accorded any 
prior independent regulatory agency. The simple explanation for this lies 
in the fact that prior experience had demonstrated that without uniform and 
equitable regulation, investment of private capital was discouraged, the 
business of air commerce lagged and lack of synchronized cooperation between 
employer and employee left labor in this highly skilled service unprotected and 
improperly compensated.27 

As “not only is commercial aerial transport to play a vital part in our 
national development but likewise it is to become a forceful agency for national 
defense,”28 it would indeed be regretable if a restricted interpretation of power 
or lack of foresight should again retard the aviation industry. 

Whether the certificate should have been granted in the instant case is a 
fact upon which capable minds have already differed. As indicated before, 
the Board in its order at least, gave disjointed consideration to the issue of 
monopoly, their conclusion being that the west coast predominance requested 
would not be best suited to encourage and develop air transportation “properly 
adapted to the present and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the national defense” nor 
“be in accordance with the best interests of local business in that territory and 
would not serve to maintain and encourage competition to the extent necessary 
to assure the development of a properly balanced system of air transportation 
in that section of the country.”29 Obviously the Board stressed local needs; 
the Examiner emphasized broader national needs and was quick to point out 
that the power of the Board is sufficient to prevent local abuses.29 This would 
seem more consonant with the theory of public utility regulation. 

It is worthy to note in passing that the interchange agreement approved in 
lieu of the merger by the Board grants to petitioner much the same rights and 
privileges as requested by them three years ago of the Post Office Department. 
The petition was then denied on the ground that it would make Western a 
“mere shell” and that through plane service was not necessary.31! 


DIGESTS 


INSURANCE—Interpretation of Participation in Aviation Clause with 
Relation to Free Passenger in Glider.—[ Pennsylvania] 


Insured met his death as the result of a crash while operating a pleasure 
glider. The device was cable-operated, usually rising to less than two hundred 
feet and then being automatically released, was propelled by air currents for a 
short distance with the guidance of the occupant. On this particular day, the 
glider was caught in a strong wind, having ascended higher than usual, and 





27. See Senator McCarran’s foreword to Rhyne, Civil Aeronautics Act 
Annotated (1939); Gorrel, the Civil Aeronautics Act of 1938 and Democratic 
Government (1938) 9 JOURNAL OF AIR LAW 703, 708: “ ... the need for 
legislation springs not at all from a need to protect the public from exploitation 
but rather a need to assure to the industry itself ig we mew for vigorous 
growth. The familiar reasons for regulation of other industries in the past, 
notably the need to assure that the public be protected from exorbitant rates 
and discriminatory practices would not in this case have prompted a solitary 
vote in Congress.” 

28. McCarran, supra note 27. 

29. Supra note 1, at 25. 

30. Trial Examiner's Report, at 20, “The argument about ‘dominance’ of 
a region has lost much of its force under the present day regime of administrative 
regulation of public utilities ... the broad powers of the Authority under § 20 
(a) are equal to preventing such things.” 

31. (1937) 8 JOURNAL OF AIR LAW 635, 661. 
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insured lost control of the craft while trying to avoid collision with a grove of 
trees; the craft crashed. Action by the wife-beneficiary of two accident policies 
to recover death benefits. 

The defense of the insurance company was that deceased at the time of 
death was participating in aviation or aeronautics within the meaning of the 
excepting clause of the policies, which provide: “This insurance shall not 
cover ... injuries, fatal or non-fatal, sustained while participating in aviation 
or aeronautics except as a fare paying passenger.” The lower court decided 
in favor of defendant’s contention that operation of the glider under the 
circumstances of the case was within the excepting clause of the policies. The 
Pennsylvania Supreme Court affirmed the decision. 

The court places the determination upon the definition of the words “aviation 
or aeronautics” as used in the policy. They define aviation as “the art or 
practice of operating heavier than air aircraft,” and “aeronautics” as “the 
science that treats of the operation of aircraft; or the art or science of operating 
aircraft.” From these definitions the court concludes that a glider is “a type 
of airplane not equipped with a motor” and that the term “aeronautics is a 
broad one and embraces the whole art of navigating the air.” 

The contention of plaintiff that the provision was not intended to refer 
to short flights taken as a form of sport where the person ascends less than 
two hundred feet and remains aloft but a few minutes is answered thusly by 
the court: 1) there is no reasonable basis for such distinction, as, unfortunately 
two hundred feet was sufficient to cause insured’s death, 2) the policies regarded 
aviation and aeronautics in general term without any qualification as to the 
commercial or non-commercial character of the participation. Spychala v. 
Metropolitan Life Insurance Co. 87 P.L.J. 543, aff. 13 A. (2d) 32 (1940) 


WORKMEN’S COMPENSATION. — Temporary Employment Outside 
of State-—[New Hampshire] 

Plaintiff's intestate was employed by X Company as an automobile mechanic 
in New Hampshire. By agreement between X Company and Y Air Service 
of the same state, deceased occasionally worked for the latter as an airplane 
mechanic, for which he was licensed. While in their employ he was struck by 
a plane propeller and killed in the state of Maine. 

X Air Service denied liability under the workmen’s compensation act because, 
1) deceased was not in their employ, 2) the accident happened outside of New 
Hampshire. The indemnitor of X Air Service denied liability on the ground 
that deceased had not been considered in computation of the premium as the 
sums for his services were paid to X Company rather than to deceased directly. 
The lower court dismissed the petition as to X Air Service and entered a decree 
against the indemnitor. On appeal, plaintiff’s exceptions to dismissal of X 
Air Service was sustained; the remainder of the decree was affirmed. 

As to the question of agency, the court said: 


“The servant of a general employer who is hired out to another for a 
particular service becomes ordinarily the servant of the latter during 
the performance of that service. Gagnon v. Dana, 69 N. H. 264. And 
this principle has full application to the master and servant relation 
under compensation laws Parsons v. Company, 115 Conn. 143, 150... 
In determining the relation between the workman and the person to 
whom he is hired out, the decisive inquiry is whether that person has the 
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right to control the servant and direct the details of his work. If the 
servant is subject to such direction and control, he is for the time being 
the servant of the temporary employer. Manock v. Company, 86 N. H. 
104855106: 5.” 

The court found such control to exist. 


Secondly the court found that the clause, “outside the state” in the Act, 
referred not to the place of the accident but was intended as designating a class 
of workmen regularly employed in another state. Hence temporary employment 
outside of the state would not preclude recovery. Such a determination also 
automatically disposed of indemnitor’s non-liability plea for the policy pro- 
vided payment “to any person entitled thereto under the Workmen’s Compensa- 
tion Law.” The fact that deceased had not been included in computation of 
premiums constituted no defense, for his true status could have been ascertained. 
Bisson v. Winnipesaukee Air Service Inc. et al., 13 A. (2d) 821 (1940). 


WORKMEN’S COMPENSATION.—Employees Engaged in Actual Fly- 
ing Not Within State Act.—[Washington] 


Petition by the state of Washington on the relation of Northwest Airlines 
for writ of mandamus to compel the director of the department of labor and 
industries to recognize those of relator’s employees actually engaged in flying as 
within the scope of the state workmen’s compensation act. All of these 
employees are to some extent engaged in interstate commerce. The writ was 
denied. 

The court reasoned that as the Act was originally passed in 1911, a time 
when air transportation was a novelty, persons engaged aviation could not 
have been included. Though the legislature had amended the Act at various 
times since then, the legislature had never seen fit to include air transport 
employees. The court denied that such employees could be included under 
“Airplane (manufacturing),” or “motor delivery.” State ex rel. Northwest 
Airlines, Inc. v. Hoover, 93 P. (2d) 346 (1939). 


CONTRACTS—Liquidated Damages Computed From Date of Delivery. 
[Federal] 


Plaintiff submitted a bid to the Soil Conservation Service, United States 
Department of Agriculture, for the making of certain aerial photographs. 
The invitation under which he bid provided that the successful bidder was to 
have his plane at the airport ten days after official notification to proceed: 
that the flying was to be computed fourteen days after the date of award and 
that the prints were to be delivered within fourteen days after completion of the 
flying. Liquidated damages for failure of performance was set at twenty 
dollars per day. 

Plaintiff was notified of acceptance on Sept. 21, by a telegram giving him 
authority to go ahead with the work. The formal written contract was not 
completed until Nov. 26 and the last materials required under the contract were 
delivered to the defendant on Dec. 9. The defendant deducted from the contract 
price, $1,020 as liquidated damages, claiming that Sept. 21 was the date of the 
contract. Held, that the date of delivery of the formal contract fixes the time 
when the contract went into effect. Verdict for the plaintiff, $1,160. 


The court quoted 17 C.J.S. 88, sec. 359 that: 
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“In the case of a written contract, the time of its delivery unless a 
different intent appears is ordinarily deemed to be the time when the 
contract becomes binding. A date on the written instrument is generally 
not conclusive, and if delivery is shown to have been at a different time, 
that time is deemed to be the date of inception of the contract unless an 
intention to other effect is otherwise shown.” 


The court expressly refused to place its decision on the fact that an agent 
of the defendant had stated in a letter of Oct. 18 that no contract existed as of 
that date. Also the court distinguished American Smelting and Refining Co. 
v. United States, 259 U. S. 75 (1921) from the instant case on the ground 
that as all prior negotiations are merged in the final contract, the first agree- 
ment of the instant case was superseded by the formal valid contract now sued 
upon, whereas in the Smelting case, plaintiff sought to have both contracts held 
invalid and to recover on quantum meruit. John B. Holmberg v. The United 
States, U. S. Court of Claims, June 3, 1940. C. C. H. Aviation Law Service, 
4015. 


PROCEDURE—Negligence Suit Involving Scientific Evidence. 
[Manitoba] 

The suit in this instance grows out of the same accident as that considered 
in Galer v. Wings, 47 M. R. 281; (1939) 10 JOURNAL OF AIR LAW 414. 
Defendant’s plane crashed near Lac du Bonnet, April 10, 1936, caused by the 
breaking of a propeller shortly after the plane took off. Plaintiff of the prior 
case was denied recovery. 

Suit is brought in this case by another injured passenger on the basis of 
negligence in failing to properly inspect and test the propeller. The Referee 
ordered the case to be tried by jury. On appeal the court held that as the case 
involved introduction of scientific evidence, it came within the scope of decisions 
declaring such cases are better tried by a judge alone than with a jury; K. B. 
Act, sec. 65 (4). Nystedt v. Wings Limited, Kings Bench, Manitoba, Feb. 26, 
1940, C. C. H. Aviation Law Service 1231. 








BOOK REVIEWS 


WIN YOUR WINGS. Book One. A practical and comprehensive primary 
aviation manual for the student, pilot, and instructor. By Colonel Roscoe 
Turner, world famous pilot, President of the Turner Aeronautical Corpora- 
tion and Turner School of Aeronautics, and by Jean H. Dubuque, of the 
Civil Aeronautics Board. Chicago, Frederick J. Drake & Co. Pp. 649. $3.50. 


This book is not intended for the learned lawyer. As an excellent man- 
ual for the pilot-student, as well as for the instructor, it finds its primary 
service. However, all those desirous of becoming better acquainted with 
aviation will find it well devoted to their needs. The book will be an 
invaluable aid to many types of personnel working in the various branches 
of aviation, particularly the lawyer who must deal with aviation cases 
although lacking personal flying experience. He will be put in a position 
to understand the technical aspects of his case by consulting and studying 
this manual. 

“Win Your Wings” is divided into two parts. Book One covers the 
primary training of the student pilot including all the materials necessary 
for the CAA written examination for a private pilot’s certificate of com- 
petency. Book Two, when completed, will deal with the more advanced 
stages necessary to prepare the student for a commercial pilot’s certificate 
of competency or for a flight instructor’s rating. 

Book One is divided into six lessons: Lesson One describes the high- 
lights in the history of aeronautics from the old Greek mythology to the 
latest airplane developments of the United State’s engineers and _ plants. 
Due credit is given in this chapter to the activities of the United States 
Air Service in the first World War, and a roll of honor commemorates 
the performance of the American war aces. Lesson Two deals with the 
fundamental principles of flight, Lesson Three with the elementary flight 
instruction. Lesson Four expounds the fundamentals of aerology and 
meteorology and Lesson Five, the practical avigation. In Lesson Six the 
authors give a complete and exhaustive digest of those provisions of the 
Civil Air Regulations which every student and every private air pilot 
must know. This is done in a most useful way. The authors have re- 
frained from simply quoting a vast number of regulations; they carefully 
endeavored to set forth the leading and basic principles of the law in a 
non-legalistic manner intelligible to the layman. Hence, unavoidable 
changes of individual regulations will not make obsolete this lesson as a 
whole after a short period. An aeronautical dictionary including also 
colloquial airmen’s expressions makes the numerous technical terms 
understandable to students and laymen. The authors have added to the 
usefulness of the manual by a detailed index. 

The high standard of the book may be gathered from the fact that 
Colonel E. V. Rickenbacker wrote the introduction. The authors are well 
recognized experts and authorities in aviation. They present, in clear and 
sound diction, the copious and dificult matter with highly professional 
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knowledge and pedegogical skill. Numerous and well chosen illustrations 
and diagrams are of considerable help for the understanding of the text. 
Not only the student attending a training school but likewise anyone who 
is merely theoretically interested will find the book extremely useful. By 
studying it thoroughly he will attain a theoretical understanding as com- 
plete as possible of the high art of flying. The book should stimulate many 
readers to join the ranks of the American pilots for sport, for business, 
or for national defense. Pitta GC tase 


AIRPOWER. By Major Al Williams. New York: Coward-McCann, Inc., 
1940, Pp. x, 431. 

Threaded through this story of major air forces is the theme of airpower 
supplanting sea power. The work is not documented, except for a short bibliog- 
raphy, but it represents the author’s observations during inspection tours of 
aircraft installations in European countries shortly before World War lI 
commenced, military and naval operations during the War and the author’s 
opinions and conclusions concerning aeronautical and political matters affecting 
airpower. The nature of the story seems to require expressions of such opinions, 
and, although the author is not well known as a political observer, his opinions 
with respect to aeronautics are entitled to considerable weight because of his 
long and outstanding aviation career. And, as stated by Captain Eddie Ricken- 
backer in the Forward, “Many may disagree with him—some perhaps violently, 
for this story of airpower—like airpower itself, which upset the European 
military and naval traditions of centuries—is new and strange.” Even those 
who disagree, however, will find the book interesting and profitable reading. 
The story is told informally with refreshening vigor and is compact with a vast 
amount of non-technical information concerning aeronautical developments. 

After an introduction dealing with aviation history, the author discusses his 
observations of European aviation establishments in 1936. He portrays the 
role of the Italian air forces in the Abyssinian campaign, and compares German 
decentralization of aviation industry and extensive German and Italian aeronau- 
tical researches with less efficient airpower developments in France and England. 
He considers that the aviation industry of France was crippled by nationaliza- 
tion and labor disturbances, and that the development of airpower in England 
was handicapped because of a lack of co-ordination between her Army, Navy 
and Air departments. 

The discussion is renewed with the author’s observations made in 1938 
during a flying trip in Europe. He supplements his observations with a con- 
sideration of air operations in the Spanish Civil War, wherein German and 
Italian aircraft were tested in contrast with aircraft supplied by Russia and 
France. He regards the Russian and French aircraft as having been inferior 
in quality to the German and Italian aircraft. 

The use of aircraft in the Spanish Civil War is followed by a discussion 
of the use of airpower in the German conquests of Poland, Norway and the 
Low Countries and in the fall of France. 

The final chapter concerns airpower in the United States. The author 
indicates that he considers the rearmament position of this country to be much 
the same as the rearmament positions of France and England from 1935 to 
1940, and that he believes our political leadership has failed with respect to 
re-armament in the same ways as the political leaderships of France and England 
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failed during the period mentioned. He strongly criticises the giving by this 
country of its own military aircraft to the Allies because of the value of such 
aircraft to this country for training purposes; and he decries the lack in this 
country of a vast reservoir of trained pilots and mechanics. 

The author’s conclusion that there exists in the United States an urgent 
need for modern airpower seems now to be meeting with general approval. His 
arguments against domination of the air forces by non-flying army and navy 
chiefs present a question that is subject to considerable disagreement. His 
concluding statement that, “The lists of deaths are open—the dread signal for 
the world’s first full-out war is near—and airpower, the warrior knight of 
continents, flies forth—swiftly—to an all-time conquest of seapower,” seems 
indicative of his beliefs as to the potentialities of airpower. 

Lawrence T. Broeren 
Frank FE. Quindry 
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